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PREFACE 


The  right  of  every  American  citizen  to  select  his  own  society  and  invite  whom 
he  will  to  his  own  parlor  and  table  should  be  sacredly  respected.  A  man's  home 
is  his  castle,  and  he  has  a  right  to  admit  or  refuse  admission  to  it  as  he  may 
please,  and  defend  his  house  from  all  intruders  even  with  force,  if  need  be.  This 
right  belongs  to  the  humblest  not  less  than  the  highest,  and  the  exercise  of  it  by 
any  of  our  citizens  toward  anybody  or  class  who  may  presume  to  intrude,  should 
cause  no  complaint,  for  each  and  all  may  exercise  the  same  right  toward  whom 
he  will. 

When  he  quits  his  home  and  goes  upon  the  public  street,  enters  a  public  car  or 
a  public  house,  he  has  no  exclusive  right  of  occupancy.  He  is  only  a  part  of  the 
great  public,  and  while  he  has  the  right  to  walk,  ride,  and  be  accommodated  with 
food  and  shelter  in  a  public  conveyance  or  hotel,  he  has  no  exclusive  right  to  say 
that  another  citizen,  tall  or  short,  black  or  white,  shall  not  have  the  same  civil 
treatment  with  himself.  .  .  . 

The  distinction  between  the  two  sorts  of  equality  is  broad  and  plain  to  the 
understanding  of  the  most  limited,  and  yet,  blinded  by  prejudice,  men  never  cease 
to  confound  one  with  the  other,  and  allow  themselves  to  infringe  the  civil  rights 
of  their  fellow-citizens  as  if  those  rights  were,  in  some  way,  in  violation  of  their 
social  rights. 

— Frederick  Douglass,  September  24,  1883. 

The  history  of  the  United  States  of  America  reflects  a  400-year 
attempt  to  reconcile  the  distinctions  in  attitude  and  public  policy  that 
Frederick  Douglass  spoke  of  nearly  a  century  ago.  When  I  became 
chairman  of  the  Constitutional  Rights  Subcommittee  of  the  Senate 
Judiciary  Committee  in  1975,  I  asked  the  staff  to  prepare,  for  the 
benefit  of  the  subcommittee,  a  broad  overview  of  the  current  issues 
that  form  the  core  of  the  dialogue  surrounding  civil  rights. 

This  report,  not  surprisingly,  indicates  that  the  most  pressing  prob- 
lems remain  those  associated  with  the  fundamental  needs  of  survival — 
the  economy,  employment,  housing,  education,  and  even  life  and  death. 

Robert  A.  Malson,  counsel  to  the  subcommittee,  is  responsible  for 
the  selection  of  the  topics  and  the  contributors  and  is  the  editor  of  this 
staff  report.  He  was  assisted  by  Joseph  Allen  and  Sheri  Ley  of  the 
subcommittee's  research  staff  and  by  three  undergraduate  interns, 
Thomas  Beckett  of  Brown  University,  Benjamin  Pollock  of  Williams 
College,  and  Henry  Schmeltzer  of  Princeton  University. 

I  wish  to  express  my  personal  appreciation  to  the  individuals  who 
agreed  to  contribute  the  thoughtful  articles  that  have  not  been  pre- 
viously published.  They  are:  William  L.  Taylor  (chapter  1),  Harry 
Kranz  (chapter  6) ,  Richard  F.  America  (chapter  8) ,  Martin  E.  Sloane 
(chapter  9),  Ernest  Erber  and  Daniel  Searing  (chapter  10),  Elias 
Blake  (chapter  12) ,  Arthur  J.  Goldberg  (chapter  16)  and  Ernie  W.  D. 
Young  (chapter  17) . 

The  excellent  introduction  written  by  Armand  Derfner  (chapter  2) , 
for  the  paper  prepared  for  delivery  by  Professors  Goldberg  and 
Schwartz  to  the  Society  of  American  Law  Teachers,  enhances  our 
appreciation  of  the  chapter.  Similarly,  the  introductory  note  drafted 
by  Michael  S.  Yesley  (chapter  13)  was  of  particular  assistance  in 
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explaining  the  context  of  research  involving  prisoners  and  the  Fed- 
eral role  in  the  debate.  I  am  also  appreciative  of  the  careful  assistance 
given  by  Karl  Pilger,  a  third-year  student  at  Georgetown  Law  School, 
in  the  selection  of  the  excerpts  of  the  Supreme  Court's  death  penalty 
opinions  (chapter  15). 

The  articles,  reports  and  speeches  authored  by  M.  Carl  Holman 
(chapter  3).  Clifford  L.  Alexander,  Jr.  (chapter  4),  Miro  Todorovich 
.-Hid  Howard  Glickstein  (chapter  5),  Andrew  F.  Brimmer  (chapter  7), 
the  U.S.  Commission  on  Civil  Rights  (chapter  11),  and  Franklin  E. 
Zimring,  Joel  Eigen,  and  Sheila  O'Malley  (chapter  14),  were  re- 
printed here  because  of  their  contribution  to  our  understanding  of  the 
perceptions  and  problems  that  exist  in  the  areas  of  their  expertise. 

No  attempt  was  made  to  cover  the  entire  breadth  of  civil  rights 
issues  in  this  single  volume.  Voting  rights  and  the  right  to  public 
accommodations  are  only  two  of  the  traditional  civil  rights  subjects 
which  were  not  addressed. 

The  increasing  awareness  of  the  civil  rights  problems  associated 
with  illegal  aliens,  gay  rights,  and  the  handicapped  were  not  identified 
for  separate  emphasis  although,  in  many  instances,  the  contributors 
have  analyzed  the  impact  of  various  programs  and  policies  on  these 
g  roups. 

It  is  my  hope  that  this  volume  will  be  of  assistance  to  the  members 
of  the  subcommittee  in  understanding  the  conflicting  facts  and  per- 
ceptions that  often  operate  in  the  background  of  our  legislative  efforts 
in  the  field  of  civil  rights. 

John  V.  Tunney, 

Chairman,  Constitutional  Rights  Subcommittee. 
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CHAPTER  1 


The  Role  of  Law  in  Civil  Rights  Progress 

William  L.  Taylor* 

I.  INTRODUCTION 

The  1960s  were  a  decade  of  revolution  in  the  law  governing  the 
relationship  of  the  races  in  the  United  States.  In  1954,  the  Supreme 
Court  had  begun  the  great  work  of  removing  the  imprimatur  that  the 
law  had  placed  upon  the  inferior  status  of  black  people  in  the  period 
after  Reconstruction.  The  Court,  in  Broivn  v.  Board  of  Education  1 
and  succeeding  cases,2  renounced  the  massive  legal  fiction  constructed 
almost  60  years  earlier  that  legally  sanctioned  segregation  of  blacks 
and  whites  in  public  facilities  and  institutions  could  constitute  equal 
treatment  before  the  law. 

But,  in  the  face  of  widespread  resistance,  the  Court's  command  that 
"separate  but  equal"  public  facilities  be  abolished  could  not  become 
effective  until  other  doctrines  that  had  served  as  bulwarks  of  a  legal 
caste  system  were  attacked.  The  dismantling  of  two  of  these  doctrines — 
that  black  citizens  were  not  legally  entitled  to  equal  treatment  by 
private  institutions  no  matter  how  critical  to  their  survival  and  that 
ordinarily  the  victims  of  discrimination  must  shoulder  the  burden  of 
vindicating  their  rights  unaided  by  the  law  enforcement  agencies  of 
the  Federal  Government — was  the  major  legal  accomplishment  of  the 
1960s. 

Once  these  supports  for  racial  injustices  were  removed,  black  people 
for  the  first  time  in  this  century  began  to  derive  tangible  benefits  from 
the  promise  of  the  fourteenth  amendment  that  all  citizens  would  re- 
ceive the  equal  protection  of  the  laws.  But,  for  many  reasons,  the  gap 
between  promise  and  performance  remains  very  wide. 

Only  recently  have  the  courts,  the  Congress,  the  executive  branch 
and  the  Nation  been  confronted  with  the  task  of  giving  affirmative 
content  to  the  concept  of  equality  in  the  light  of  the  impact  that  long 
years  of  deprivation  and  maltreatment  have  had  upon  black  people. 
Tli"  task  has  been  made  more  complex  by  new  barriers  created  by  the 
rapid  urbanization  of  the  Nation  and  by  a  blurring  of  distinctions 
between  racial  and  economic  injustice.  And  questions  of  the  will  of 
government  and  the  availability  of  resources  to  enforce  legal  guar- 
antees remain  unresolved. 

In  the  law,  as  elsewhere,  the  task  of  defining  equality  in  terms  that 
will  be  meaningful  to  racial  minorities  and  of  enforcing  declarations 
of  legal  rights,  provides  the  challenge  of  the  1970s. 

*  William  L.  Taylor,  Esq.,  is  the  Director  of  the  Center  for  National  Policy  Review, 
School  of  Law.  Catholic  University  of  America.  The  author  is  indebted  to  Terrv  M. 
Banks  of  the  Washington  law  firm  of  Hogan  &  Hartson,  for  the  valuable  research  assist- 
ance he  provided  on  this  article. 

1  347  U.S.  483  (1954). 

2  See.  e.g.,  Mayor  of  Baltimore  v.  Dawson,  350  U.S.  877  (1955)  (public  beaches)  ;  Holmes 
v.  City  of  Atlanta,  350  U.S.  879  (1955)  (municipal  golf  courses)  ;  Oayle  v.  Browder,  352 
U.S.  903  (1956)  (statute  requiring  segregation  on  buses). 
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II.  Major  Positive  Development  in  the  Law 

A.  THE  EXTENSION  OF  EQUAL  OPPORTUNITY  TO  THE  PRIVATE  SECTOR 

In  the  struggle  after  Reconstruction  to  prevent  emasculation  of  the 
thirteenth,  fourteenth  and  fifteenth  amendments,  one  of  the  crucial 
battles  lost  was  the  effort  to  protect  black  citizens  from  discrimination 
at  the  hands  of  private  agencies.  In  the  Civil  Rights  Cases  3  decided  in 
1883,  the  Supreme  Court  invalidated  as  beyond  the  power  of  Congress 
a  statute  outlawing  racial  discrimination  in  transportation  and  in 
hotels,  theaters  and  other  places  of  public  accommodation.  The  four- 
teenth amendment,  the  Court  declared,  forbade  only  States  not  private 
agencies  to  deny  to  citizens  the  equal  protection  of  the  laws.  Nor  could 
such  discrimination  be  reached  as  a  badge  of  slavery  prohibited  by  the 
thirteenth  amendment.  From  this  reasoning  arose  a  distinction  be- 
tween political  rights  which  were  subject  to  Federal  protection  (with 
major  qualifications)  and  social  rights  which  were  not.  The  latter 
category  comprehended  not  only  the  right  to  equal  treatment  in  places 
of  public  accommodation,  but  the  right  not  to  be  denied  the  opportu- 
nity to  earn  a  living  or  to  obtain  shelter  because  of  one's  race.  Power  to 
deal  with  such  forms  of  discrimination  remained  with  the  States,  but 
no  redress  was  available  from  the  refusal  of  the  great  majority  of 
State  governments  to  exercise  this  authority. 

The  great  break  in  the  shackles  imposed  by  this  legal  doctrine  came 
when  Congress,  responding  to  a  massive  expression  of  national  con- 
science, passed  the  Civil  Rights  Act  of  1964.4  Title  VII  of  the  law 
prohibited  job  discrimination  based  on  race,  color,  religion,  sex,  or 
national  origin  by  employers  of  25  or  more  people,  unions  and  employ- 
ment agencies.5  Discriminatory  practices  were  forbidden  in  hiring, 
promotions,  in  setting  the  terms  and  conditions  of  employment,  in 
apprenticeship  and  training  programs,  in  referrals  and  in  union  mem- 
bership. In  short,  for  the  first  time  millions  of  job  opportunities  in  the 
nation  were  to  be  governed  by  rules  that  guaranteed  to  black  and  other 
minority  citizens  the  right  to  be  treated  fairly. 

Title  II  of  the  1964  Act,6  the  public  accommodations  section,  was 
the  other  provision  establishing  a  legal  duty  on  the  part  of  nongovern- 
mental institutions  to  treat  citizens  without  discrimination.  Title  II 
declared  a  right  to  equal  enjoyment  of  the  goods,  services,  facilities 
and  privileges  of  places  of  public  accommodation  and  covered  most 
hotels  and  motels,  restaurants  and  other  eating  facilities,  gasoline  sta- 
tions and  entertainment  facilities  such  as  theaters,  concert  halls  and 
sport  arenas. 

The  impediments  to  Congressional  action  cited  in  the  Civil  Rights 
Cases  were  removed  by  predicating  both  titles  on  Congress'  broad 
authority  under  the  Commerce  Clause  of  the  Constitution  (Article  I, 
See.  8)  to  remove  obstructions  to  commerce  and  travel,  as  well  as  upon 
its  power  to  act  affirmatively  to  enforce  the  guarantees  of  the  four- 
teenth amendment.  Quickly  and  with  little  apparent  difficulty,  the 
Supreme  Court  resolved  in  favor  of  the  rights  of  black  people  an  issue 


3  109  U.S.  3. 

*  42  TT.K.O.  No.  2000  pf  spq. 

fTn  "»07?  thp  l^w  was  nmpnrWT  to  inHnnV  rovprncp  of  pmplovprs  of  15  or  morp  peoplp. 
42  TT.S.C.  No.  20OOp  as  ampnded  Mar.  24,  1972.  Public  Law  92-261,  Sec.  2. 

«  42  TT.S.C.  No.  2000a. 
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on  which  the  Federal  Government  had  been  paralyzed  for  almost  a 
century.7 

The  one  large  remaining  gap  in  establishing  a  legal  duty  on  the 
part  of  private  institutions  to  treat  black  people  fairly  was  closed  4 
years  later  with  the  enactment  of  title  VIII  of  the  Civil  Eights  Act 
of  1968.8  That  provision  prohibited  racial  discrimination  by  all  of  the 
major  elements  of  the  housing  industry — developers,  landlords,  real 
estate  brokers,  and  lending  institutions.  Coverage  of  the  law  is  broad, 
the  major  exceptions  being  single  family  homes  sold  without  the  aid 
of  a  broker  and  owner-occupied  rooming  houses  of  no  more  than  four 
families. 

These  actions  of  Congress,  in  extending  the  obligation  to  refrain 
from  racial  practices  to  major  private  institutions,  were  foreshadowed 
and  later  significantly  buttressed  by  legal  principles  developed  in  the 
courts  and,  to  a  lesser  extent,  by  the  executive  branch.  As  early  as  the 
1940s  and  1950s,  courts  began  to  recognize  that  in  the  post-New  Deal 
era,  any  previously  clear  distinctions  between  private  and  govern- 
mental activities  were  blurred  by  the  maze  of  arrangements  providing 
government  subsidies,  supports  and  protected  status  to  private  agen- 
cies and  regulating  their  activities.  The  result  was  a  rule  of  law  perhaps 
best  expressed  in  the  Supreme  Court's  1961  decision  in  Burton  v. 
Wilmington  Parking  Authority  that  private  conduct  otherwise  in- 
sulated from  the  reach  of  the  fourteenth  amendment  would  be  pro- 
hibited where  Government  either  through  action  or  inaction  places  its 
"power,  property,  and  prestige  behind  the  admitted  discrimination."  9 
This  principle  has  been  applied  by  the  courts  to  bar  discrimination  in 
federally  assisted  private  hospitals,  in  private  schools  benefitting  from 
tax  exempt  status,  in  private  recreation  facilities  benefitting  from  city 
care,  maintenance  and  tax  exemptions.10  To  meet  the  test,  Government's 
involvement  in  the  discrimination  need  not  be  purposeful;  indeed  it 
may  be  indirect  and  peripheral.  With  the  enactment  of  title  VI  of  the 
Civil  Rights  Act  of  1964,11  this  judicial  interpretation  of  the  four- 
teenth amendment  gained  statutory  support  and  every  Federal  de- 
partment and  agency  was  placed  under  a  duty  to  assure  that  private 
institutions  that  received  Federal  money  did  not  discriminate  on  the 
basis  of  race. 

Perhaps  the  most  devastating  blow  to  what  remained  of  the  require- 
ment of  "state  action"  as  a  limitation  of  the  rights  of  black  people 
to  full  citizenship  came  with  the  Supreme  Court's  resurrection  of  two 
laws  passed  during;  the  Reconstruction  period.  In  Jones  v.  Alfred  H. 
Mayer  Co.,12  the  Court  applied  an  1866  law,13  stating  that  all  citizens 
of  the  United  States  shall  have  the  same  rights  as  white  citizens  to 


7  Heart  of  Atlanta  Motel  v.  United  States,  379  U.S.  241  (1964)  ;  Katzenbach  v.  McClung, 
379  U.S.  294  (1964). 

*  42  U.S.C.  No.  3601  et  seq. 
»  3B5  U.S.  725  (1961). 

™  See.  ear..  Simkins  v.  Moses  Cone  Hospital,  323  F.  2d  959  (4th  Cir.  1963)  :  Green  v. 
Kennedy.  309  F.  Supn  1127  (P.D.C.  1970)  :  Evans  v.  Newton,  382  U.S.  296  (1966).  Earlier, 
the  doctrine  of  "state  action"  had  been  eroded  by  the  Supreme  Court  in  other  ways.  In 
Shelly  v.  Kraemer,  334  U.S.  1  (1948)  the  Court  had  held  that  racially  restrictive  cove- 
nants, otherwise  purelv  private  contracts,  took  on  a  public  character  when  enforcement  was 
sought  in  the  courts  and  thus  could  not  be  enforced  consistent  with  the  fourteenth  amend- 
ment. Tn  Steele  v.  Louisville  and  Nashville  Railroad.  323  U.S.  192;  (19441  the  Court  held 
that  when  a  private  labor  union  is  {riven  exclusive  bare-ainin£r  status  through  legislation 
it  is  flothed  vTith  covernmental  powers  which  require  it  to  fairly  represent  minorities. 

11  42  U.S.C.  No.  2000d. 

"  R02  U.S.  409  (196S). 

"42  U.S.C.  No.  1982. 
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purchase,  lease  and  sell  real  and  personal  property,  to  prohibit  racial 
discrimination  in  the  sale  of  homes  by  private  parties.  This  law  and 
a  companion  statute  enacted  under  the  thirteenth  amendment14  de- 
claring that  Negroes  have  the  same  rights  as  whites  "to  make  and 
enforce  contracts",  provide  an  independent  basis  for  victims  of  dis- 
crimination in  attacking  racial  practices  in  housing  and  employment 
and  in  eradicating  remnants  of  private  discrimination  not  reached  by 
the  laws  of  the  1960s.15 

It  is  d  uo  that  some  areas  of  private  discrimination  have  not  been 
reached  by  the  Constitution  and  Federal  laws.  For  example,  the  Su- 
preme Court  several  years  ago  decided  that  the  licensing  of  a  fraternal 
organization  to  serve  liquor  did  not  amount  to  sufficient  state  involve- 
ment to  bring  the  club's  discriminatory  refusal  to  serve  black  citizens 
within  the  reach  of  the  fourteenth  amendment.16  But  the  remaining 
areas  of  legal  doubt  generally  concern  the  racial  practices  of  private 
clubs,  an  area  not  widely  regarded  as  having  much  significance  to  the 
efforts  of  minorities  to  gain  full  equality  before  the  law. 

In  short,  the  legal  and  political  efforts  of  civil  rights  groups  and  the 
moral  pressures  generated  by  the  protest  movement  produced  a  re- 
markable turnabout  during  the  1960s.  In  the  eyes  of  the  law,  if  not  in 
practice,  black  citizens  were  extended  the  right  to  equal  treatment  not 
only  at  the  hands  of  government  but  by  every  important  private  insti- 
tution whose  practices  affected  access  to  jobs,  housing,  health  facilities 
and  places  of  public  accommodation. 

B.  THE  ASSUMPTION  OF  FEDERAL  RESPONSIBILITY  FOR  PROTECTING  CIVIL 

RIGHTS 

If  arbitrary  constraints  upon  the  rights  of  black  citizens  that  the 
law  would  respect  constituted  one  legal  pillar  in  a  racist  society,  a 
second,  equally  critical  support  was  the  refusal  of  the  Federal  Govern- 
ment to  assist  citizens  in  vindicating  even  those  rights  that  were  rec- 
ognized. The  courts  might  afford  a  remedy  against  racial  discrimina- 
tion by  states  and  local  governments  if  citizens  were  courageous  and 
resourceful  enough  to  bring  their  own  law  suits ;  but,  in  the  name  of 
"comity"  or  the  limited  role  of  the  national  government  in  a  federal 
system,  neither  the  resources  of  the  United  States  Attorney  General 
nor  any  other  enforcement  agency  were  to  be  made  available  to  assist 
citizens  in  vindicating  those  rights. 

Nowhere  was  the  debilitating  impact  of  this  self-imposed  limitation 
more  clear  than  upon  the  efforts  of  blacks  to  gain  the  franchise  and  to 
obtain  equal  educational  opportunity.  The  right  of  black  people  not  to 
be  treated  differently  from  whites  in  the  electoral  process  was  clearly 
set  out  in  the  fifteenth  amendment  ratified  in  1870,  and  the  Supreme 
Court  soon  afterwards  underscored  the  importance  of  the  franchise, 


u  42  U.S.C.  No.  1981. 

15  Sep.  e.g.,  Larsen,  "The  Now  Law  of  Race  Relations."  1969  Wis.  L.  Rev.  470  ;  Sullivan  v. 
Little  Hunting  Park,  Inc.,  396  U.S.  229  (1969)  and  other  cases  cited  in  Bell,  Race,  Racism 
and  American  Law  pp.  646-650.  754-756  (1973).  The  Supreme  Court  has  recently  held 
that  No.  1981  provides  relief  for  black  parents  whose  children  are  discriminatorily  denied 
admission  to  a  private  elementary  school  which  was  not  the  beneficiary  of  a  tax  exemption 
or  anv  other  form  of  government  assistance.  Runyon  v.  McCrary,  76  S.  Ot.  1211  (1976). 

18  Moose  Lodge  No.  107  v.  Irvis,  407  U.S.  163  (1972).  On  the  other  hand,  "private  clubs" 
whose  membership  is  based  on  residence  have  been  held  liable  under  No.  1972  for  excluding 
black  citizens  from  community  recreational  facilities.  Sullivan  v.  Little  Hunting  Park, 
supra  note  15. 
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noting  that  the  right  to  vote  is  a  "fundamental  political  right  because 
preservative  of  all  rights." 17 

Yet,  by  the  end  of  the  19th  century  the  principal  devices  adopted  by 
the  states  of  the  old  Confederacy  to  disenfranchise  blacks — literacy 
and  "understanding"  tests,  poll  taxes  and  residency  requirements — 
were  all  in  place,  and  they  were  soon  followed  by  State  laws  authoriz- 
ing white  primaries.  The  history  of  the  first  half  of  the  20th  century 
was  of  the  frustration  of  the  legal  efforts  of  the  NAACP  and  other 
private  groups  to  win  the  franchise  by  removing  these  impediments 
m  the  courts.  As  one  device  was  struck  down  as  violative  of  the  Consti- 
tution, it  was  quickly  replaced  by  another  and  where  southern  legisla- 
tors did  not  evade  the  law,  southern  registrars  disregarded  it.18 
During  all  of  this  long  and  unequal  struggle  in  which  civil  rights 
groups  pitted  their  meager  resources  against  the  power  of  State  gov- 
ernments, the  United  States  Government  remained  a  silent  spectator, 
intervening  only  occasionally  to  prosecute  persons  who  violently  or 
f raudently  interfered  with  the  right  to  vote.  It  was  not  until  passage 
of  the  Civil  Rights  Act  of  1957,  the  first  such  statute  since  the  days 
of  Reconstruction,  that  Congress  authorized  the  Attorney  General  to 
seek  injunctions  in  Federal  Court  against  public  and  private  inter- 
ference with  the  right  to  vote  on  racial  grounds.19 

The  history  of  efforts  to  implement  the  Brown  decision  and  to  put 
an  end  to  racially  dual  school  systems  in  the  South  was  shorter  but 
equally  frustrating.  During  the  decade  after  Broivn,  the  Southern 
States  adopted  a  vast  array  of  techniques  for  "massive  resistance" 
including  pupil  placement  laws,  private  tuition  grants,  school  closing 
bills,  and  statutes  directed  at  curbing  the  legal  activities  of  the  NAACP 
and  the  Legal  Defense  Fund.  Yet,  only  when  southern  governors  took 
the  extreme  step  of  utilizing  force  to  thwart  the  implementation  of 
court  orders  was  the  Federal  Government  impelled  to  intervene  direct- 
ly to  uphold  the  rule  of  law.20  In  other  instances,  the  Government  was 
content  to  allow  black  plaintiffs  to  fight  their  battles  with  State  and 
local  officials  in  the  courts,  participating  occasionally  as  an  intervenor 
or  friend  of  the  court  to  assist  the  civil  rights  forces.  It  was  only  with 
enactment  of  title  IV  of  the  Civil  Rights  Act  of  1964  21  that  the  At- 
torney General  was  given  specific  authority  to  respond  to  complaints 
by  instituting  law  suits  for  equitable  relief  against  school  districts  that 
continued  to  discriminate.22 

With  passage  of  the  Civil  Rights  Act  of  1964  and  1968,  the  At- 
torney General  was  granted  broad  authority  to  seek  injunctions  in 
Federal  courts  on  behalf  of  citizens  who  were  discriminated  against  in 
education,  employment,  housing,  public  accommodations  and  in  fed- 
erally-assisted activities.  While  the  Attornev  General's  authority  was 
in  some  cases  hedged  in  by  conditions  (such  as  the  requirement  that 


17  YicJi  Wo  v.  Hopkins,  118  U.S.  356.  370  (1886). 
,,^ee'  esr>-  the  succession  of  white  primary  cases:  Nixon  v.  Herndon.  273  U.S.  536 
(1924)  ;  NiTon  v.  Condon.  286  U.S.  73  (1932)  :  Grovev  v.  Town  send,  295  U.S.  45  (1935)  ; 
Smith  v.  AVwright.  321  U.S.  649  (1944)  :  Terry  v.  Adams.  345  U.S.  461  (1953).  See.  also, 
1973?V"  "Raci!l1  Discrimination  in  the  Electoral  Process,"  407  The  Annals,  102  ff.  (May 
'™'*2  U.S.C.  No.  1971. 

20  See  Cooper  v.  Aaron.  358  U.S  1  (1958) 

21  42  U.S.C.  No.  2000c. 

"Some  lawyers  had  argued  previously  that  the  Attornev  General  posses^d  authority  to 
initiate  such  actions  even  without  a  specific  Congressional  mandate.  See  Tavlor,  "Actions 
in  Equity  to  Enforce  School  Desegregation,"  29  Geo.  Washington  L.R.  539  (i961). 


6 


suits  in  housing  and  employment  be  directed  only  against  "patterns  or 
pracl  ices"  of  discrimination),  Congress  had  for  the  first  time  elevated  ' 
civil  rights  to  the  status  of  antitrust  and  other  categories  of  rights 
deemed  important  enough  not  to  be  entrusted  solely  to  private  action 
for  protection. 

Although  this  broad  grant  of  power  to  the  Attorney  General  was 
a  useful  instrument  in  the  struggle,  experience  under  the  Civil  Rights 
Act  of  1957  demonstrated  that  individual  law  suits,  even  when  brought 
by  the  Justice  Department,  were  an  inadequate  means  for  curing  mass 
deprivations  of  voting  rights  by  State  and  local  officials.  Successive 
amendments  to  the  1057  Act  could  not  halt  the  dilatory  and  evasive 
tactics  of  southern  registrars  or  prod  into  action  the  unsympathetic 
Federal  judges  who  held  court  in  a  number  of  key  jurisdictions,  and 
from  1957  to  1965  gains  in  the  registration  of  black  voters  were 
minimal  (from  5  percent  to  7  percent)  in  the  hard-core  counties  of  the 
South. 

When  the  crisis  over  voting  rights  came  at  the  Edmund  Pettus 
bridge  in  Selma,  Alabama  in  March,  1965,  it  was  clear  as  President 
Johnson  said  a  week  later  that  "[n]o  law  we  now  have  on  the  books  . . . 
can  ensure  the  right  to  vote  when  local  officials  are  determined  to  deny 
it."  23  The  Voting  Rights  Act  of  1965  24  provided  for  a  greater  assump- 
tion of  Federal  responsibility  than  any  civil  rights  statute,  before  or 
since.25  Section  4  of  the  act  dealt  with  literacy  tests,  the  major  device 
for  disfranchising  black  applicants,  by  prohibiting  their  use  in  all 
jurisdictions  where  less  than  50  percent  of  the  black  voting  age  popu- 
lation had  voted  in  the  1964  elections — a  rule  that  brought  6  Southern 
States  and  26  counties  in  North  Carolina  within  the  coverage  of  the 
law.  Section  5  provided  for  the  suspension  of  all  new  voting  regu- 
lations unless  the  Attorney  General  or  a  Federal  district  court  in  the 
District  of  Columbia  certified  that  they  would  not  have  a  discrimina- 
tory impact.  Most  important,  other  sections  of  the  law  authorized  the 
Attorney  General  to  dispatch  Federal  voting  examiners  to  the  South 
to  register  qualified  applicants,  allowed  the  appointment  of  Federal 
poll-watchers  in  areas  where  examiners  had  been  appointed  and  ex- 
cused the  payment  of  accumulated  poll  taxes  in  places  where  tests  and 
devices  were  suspended.26  To  the  claim  that  principles  of  federalism 
would  be  undermined  by  assigning  national  officials  to  perform  func- 
tions traditionally  considered  local,  the  answer  of  the  President  and 
Congress  was  that  experience  had  shown  that  no  lesser  step  would 
suffice  to  secure  the  rights  of  citizenship  to  those  who  had  been  denied 
them. 

Similarly,  the  authority  to  seek  equitable  relief  granted  to  the 
Attorney  General  in  the  Civil  Rights  Act  of  1964  undoubtedly  would 
have  been  insufficient  to  desegregate  public  schools  in  resistant  areas 
of  the  South.  But  in  title  VI  of  the  Act,  Congress  furnished  additional 
support  by  mandating  the  Department  of  Health,  Education,  and 
Welfare  to  assure  that  no  person  was  subjected  to  discrimination 


^111  Cons.  Rec.  4924  (March  15,  1965). 
2<  42  TT.S.O.  No.  1973. 

25  In  1871.  Conprress  had  amended  the  votincr  laws  to  provide  for  detailed  supervision  of 
the  electoral  process  from  reeristration  through  the  certification  of  returns.  But  little 
PnTivwrnont  n<^ion  l-nnl?  nl.iro  under  the  law  and  it  was  ultimately  repealed. 

28  42  U.S.C.  No.  1973d-h.  Poll  taxes  as  a  condition  for  voting  wore  later  declared  uncon- 
stitutional in  Harper  v.  Viramin  Board  of  Elections,  383  U.S.  663  '19661.  The  Supreme 
Court  sustained  the  Votinpr  Riprhts  Act  of  1965  as  a  valid  evercise  of  authority  under  the 
fifteenth  amendment  in  South  Carolina  v.  Katzenbach,  383  U.S.  301  (1966). 
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under  any  program  receiving  Federal  financial  assistance  and  provid- 
ing for  the  use  of  administrative  remedies  including  the  termination 
of  Federal  funds  where  recipients  did  not  come  into  compliance 
voluntarily.  With  passage  of  the  Elementary  and  Secondary  Educa- 
tion Act  1  year  later,  Federal  aid  to  education  became  a  significant 
factor  in  State  and  local  school  budgets — particularly  in  the  South — 
and  title  VI  became  the  most  effective  tool  available  to  secure  desegre- 
gation of  the  public  schools. 

Moreover,  title  VI  was  a  directive  not  only  to  HEW,  but  to  more 
than  twenty  other  departments  and  agencies  that  administered  about 
$15  billion  in  programs  of  grant-in-aid  assistance.27  Thus,  in  a  single 
stroke  Congress  had  enlisted  the  resources  of  most  of  the  agencies  of 
the  executive  branch  in  ending  discrimination  in  health,  welfare,  hous- 
ing, recreation,  and  other  facilities  and  services,  and  offered  an  admin- 
istrative remedy  that  could  avoid  the  delays  encountered  in  case-by- 
case  litigation  in  the  courts. 

One  other  important  constraint  upon  the  movement  toward  equality 
that  persisted  until  the  1960s  was  the  set  of  limitations  imposed  by 
courts  and  the  Executive  branch  upon  use  of  the  criminal  process  to 
deter  and  punish  violent  interference  with  the  exercise  of  rights  by 
black  citizens.  'While  no  right  is  more  critical  than  the  right  to  be 
secure  in  one's  person  from  physical  attack,  the  courts  were  concerned 
that  the  exercise  of  Federal  authority  to  protect  black  people  would 
require  the  assertion  of  a  national  police  power  that  could  pose  a 
threat  to  freedom.  Thus,  the  criminal  statutes  enacted  after  the  Civil 
War  to  deal  with  vigilante  action  in  the  South  were  narrowly  con- 
strued by  the  courts  to  prohibit  only  "willful"  action  by  local  police 
officials  that  was  intended  to  interfere  with  specified  Federal  rights 
and  to  deal  with  private  vigilante  action  in  an  even  narrower  range  of 
situations.28  In  addition,  while  the  Federal  Bureau  of  Investigation 
and  other  enforcement  agencies  possessed  authority  to  make  arrests  for 
violations  of  the  criminal  civil  rights  laws  and  to  protect  the  physical 
security  of  citizens  when  State  and  local  officials  failed  to  do  so,  this 
authority  was  not  used  even  in  extreme  circumstances.29 

As  in  other  areas,  this  policy  of  Federal  abstention  cracked  under 
the  great  stresses  generated  during  the  mid-sixties.  When  violence 
against  black  citizens  and  civil  rights  workers  reached  a  peak  in 
Mississippi  in  1964,  the  Justice  Department,  perceiving  the  problem 
to  have  grown  beyond  manageable  proportions,  changed  its  policies. 
FBI  agents  were  dispatched  to  Mississippi  in  numbers  and  their  pres- 
ence helped  to  persuade  State  and  local  law  enforcement  officers  to 
carry  out  their  responsibilities.30  The  Civil  Eights  Act  of  1964  and 
succeeding  laws  included  specific  prohibitions  against  intimidation 
and  violent  interference  with  the  rights  guaranteed  and  the  penalties 
for  violation  of  the  criminal  civil  rights  laws  were  substantially  in- 
creased by  title  I  of  the  Civil  Rights  Act  of  1968.31 


27  With  the  advent  of  other  Great  Society  programs,  the  amount  has  since  risen  to  close 
to  S50  billion. 

28  See.  e.g.,  Screws  v.  United  States,  325  U.S.  91  (1945)  ;  United  States  v.  Williams, 
341  U.S.  70  (1951). 

29  See  U.S.  Commission  on  Civil  Rights,  "Law  Enforcement;  A  Report  on  Equal  Protec- 
tion in  the  South"  (1965). 

30  See,  e.g..  Taylor.  "Law  as  a  Catalyst  for  Change :  The  Mississippi  Experience," 
50  U.  of  No.  Carolina  L.R.  1038  (1972). 

31  18  U.S.C  Nos.  241-243,  245. 
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Despite  the  unlikelihood  of  obtaining  convictions  by  all-white  juries 
(a  problem  that  had  previously  deterred  action),  the  Justice  Depart- 
ment began  to  bring  criminal  prosecutions  in  civil  rights  cases,  and  in 
1966  the  Supreme  Court  broadened  its  interpretation  of  the  law  to  per- 
mit prosecution  of  the  local  sheriffs  and  private  parties  accused  of  the 
murders  of  three  young  civil  rights  workers  who  had  been  arrested  in 
Philadelphia,  Mississippi.32  While  the  law  guaranteeing  the  rights  of 
black  people  not  to  be  systematically  excluded  from  service  on  juries 
remained  in  flux,  the  increasing  participation  of  black  citizens  in  the 
agencies  of  justice  generated  by  the  Voting  Eights  Act  (see  infra) 
and  changes  in  white  attitudes  spurred  by  the  exercise  of  Federal  au- 
thority made  the  possibility  of  criminal  conviction  a  deterrent  to  vio- 
lent action. 

When  the  1960s  began,  the  posture  of  the  Federal  Government  was 
that  of  a  neutral  bystander,  prepared  only  to  adjudicate  controversies 
between  the  victims  and  perpetrators  of  racial  injustice.  At  the  end 
of  the  decade,  the  Federal  Government  had  become  an  active  partici- 
pant in  asserting  and  protecting  the  rights  of  black  citizens,  and  Con- 
gress, the  courts  and  the  executive  branch  had  furnished  a  wide  array 
of  tools  to  carry  out  that  role. 

C.  BROADER  JUDICIAL  DEFINITION  OF  RIGHTS  AND  REMEDIES 

Removal  of  the  constraints  that  had  long  prevented  the  extension  of 
equal  rights  to  private  employment  and  housing  and  that  had  cast  the 
Federal  Government  in  the  role  of  passive  observer  wras  a  key  turning 
point  in  the  civil  rights  movement.  But  for  new  legal  principles  to  be 
translated  into  tangible  gains,  especially  in  such  complex  areas  as 
employment  and  education,  a  further  step  was  needed :  The  definition 
of  rights  and  remedies  in  terms  concrete  enough  to  permit  their  appli- 
ed ion  to  large  numbers  of  black  citizens. 

For  example,  if  after  the  crumbling  of  massive  resistance,  the  duty 
to  desegregate  public  schools  could  be  satisfied  simply  by  the  appli- 
cation of  facially  neutral  policies  of  student  and  teacher  assignment, 
the  right  to  equal  educational  opportunity  would  have  had  little 
practical  meaning  for  large  numbers  of  black  students  in  the  South. 
If,  against  the  background  of  long  years  of  economic  and  educational 
deprivation,  equal  employment  opportunity  meant  only  a  duty  of 
employers  and  unions  to  avoid  the  most  blatant  kinds  of  exclusion- 
ary practices,  it  would  have  provided  negligible  benefits  for  thousands 
of  minority  job  applicants. 

During  the  closing  years  of  the  1960s  and  into  the  1970s,  the  focus 
of  much  court  litigation  and  administrative  policymaking  has  been 
on  development  of  the  law  in  areas  where  the  nature  of  rights  and 
remedies  had  previously  been  sketched  only  in  the  broadest  terms. 
In  some  areas,  the  courts,  often  relying  upon  creative  rulemaking  by 
Federal  agencies,  have  made  full  use  of  their  equitable  powers  to 
assure  that  tangible  gains  would  flow  from  the  decisions. 

In  employment,  for  example,  in  the  years  following  enactment  of 
title  ^  became  increasingly  apparent  that  even  after  overt  and 
intentional  practices  of  racial  discrimination  were  stripped  away, 


"  United  States  v.  Price,  383  U.S.  787.  See  also,  United  States  v.  Guest,  383  U.S.  745 
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blacks,  Hispanic  Americans  and  other  minorities  might  still  be  effec- 
tively barred  from  employment  and  advancement  by  a  variety  of  prac- 
tices :  the  use  of  written  tests,  educational  requirements  or  other  quali- 
fications that  tended  to  exclude  minorities;  continued  reliance  for 
advancement  on  seniority  accrued  in  a  company's  formerly  segregated 
departments;  the  use  of  informal  "word  of  mouth"  methods  of  re- 
cruiting; the  restriction  of  entry  into  some  fields  by  favoritism  to 
relatives  of  employees  or  other  standards  unrelated  to  merit  and 
having  a  racially  exclusionary  effect.  If  proof  that  these  practices 
were  invidiously  designed  to  discriminate  against  minorities  was  re- 
quired to  establish  a  violation  of  Title  VII  most  cases  would  fail. 
x  In  the  critical  case  on  the  issue,  black  employees  of  the  Duke  Power 
Co.  challenged  the  company's  use  of  aptitude  tests  not  on  grounds  that 
the  tests  were  racially  designed,  but  rather  that  they  operated  to  ex- 
clude minorities  from  employment  and  promotion  and  were  not  shown 
to  be  related  to  successful  performance  of  the  job.  The  Supreme  Court 
sustained  the  claim,  holding  that  the  employer  had  not  met  the  burden 
of  demonstrating  that  the  tests  were  job  related  and  dictated  by  busi- 
ness necessity.33  In  doing  so,  the  Court  relied  in  part  upon  guidelines 
developed  by  the  Equal  Employment  Opportunity  Commission  set- 
ting standards  for  the  validation  of  tests,  noting  that  such  adminis- 
trative interpretations  by  the  agency  charged  with  enforceing  the 
law  are  entitled  to  great  deference. 

The  "absence  of  discriminatory  intent,"  the  Court  said,  "does  not 
redeem  employment  procedures  or  testing  mechanisms  that  operate 
as  'built-in  headwinds'  for  minority  groups  and  are  unrelated  to  meas- 
uring job  capability." 

In  other  important  decisions,  courts  have  held  that  once  it  is  shown 
that  minorities, are  significantly  underrepresented  in  a  company  the 
employer  bears  the  burden  of  demonstrating  that  he  has  engaged  in 
a  program  of  vigorous  affirmative  action  to  remedy  past  exclusion ; 34 
that  seniority  systems  must  be  revised  so  that  black  workers  do  not 
continue  to  suffer  the  effects  of  past  segregatory  practices ; 35  that  the 
use  of  height  requirements  and  arrest  records  as  bars  to  employment 
must  be  dropped  unless  justified  by  business  necessity; 36  that  word  of 
mouth  recruiting  by  a  predominantly  white  work  force  must  be  modi- 
fied because  of  its  exclusionary  effect ; 37  that  nepotistic  practices  in 
the  construction  trades  must  be  eliminated  even  when  their  predomi- 
nant purpose  is  to  favor  relatives,  not  exclude  minorities.38 

Within  a  relatively  short  span  of  years,  the  courts,  responding  to 
suits  brought  by  minority  plaintiffs  and  the  Justice  Department  and 
aided  by  administrative  rulemaking  by  the  EEOC,  have  developed 
the  law  of  f  air  employment  creatively  to  meet  the  immediate  needs  of 
minority  job  applicants.  While  employers  have  been  required  to  incur 
financial  costs  and  some  inconvenience  in  acting  affirmatively  to  remedy 


33  Griggs  v.  DuJce  Power  Co.,  401  U.S.  424  (1971).  See  also,  Albemarle  Paper  Co.  v. 
Moody,  43  U.S.L.W.  4880  (June  24,  1975).  But,  see  Washington  v.  Davis,  76  S.  Ct.  2090 
(1976). 

uParham  v.  Southwest  Bell  Telephone  Co.,  433  F.  2d  421  (8th  Cir.  1970). 

33  Franks  v.  Bowman  Transportation  Co.,  76  S.  Ct.  1251  (1976)  ;  United  States  v.  Local 
189,  United  Papermakers,  416  F.  2d  980  (5th  Cir.  1969)  ;  Robinson  v.  Lorillard,  444  F.  2d 
791  (4th  Cir.  1971). 

Smith  v.  City  of  East  Cleveland,   .  F.  Supp    (D.C.  Ohio  1973)  ;  Gregory  v. 

Litton  Systems,  472  F.  2d  631  (9th  Cir.  1972). 

37  Parham  v.  Southwest  Bell  Telephone  Co.,  supra  note  34. 

38  Local  53,  Asbestos  Workers  v.  Vogler,  407  F.  2d  1047  (5th  Cir.  1969). 
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past  practices  of  discrimination,  their  essential  interests  in  maintain- 
ing a  competent  and  efficient  work  force  have  been  preserved. 

In  education,  once  massive  resistance  had  finally  run  its  course, 
school  authorities  began  to  rely  upon  somewhat  more  sophisticated 
(Un  ices  for  maintaining  segregation.  In  rural  areas  where  blacks  lived 
in  dose  proximity  to  whites,  "freedom  of  choice"  plans  were  instituted, 
ostensibly  offering  black  families  the  opportunity  for  integrated  edu- 
cation, but  in  reality  placing  the  burden  of  change  upon  them  and 
relying  upon  their  dependent  status  to  maintain  the  status  quo.  In 
.  it  ies  where  residence  patterns  were  racially  segregated,  school  officials 
frequently  relied  upon  geographical  assignment,  buttressed  by  site 
selection  and  teacher  assignment  policies  that  helped  to  reinforce 
segregation. 

The  first  major  test  came  in  a  challenge  to  the  use  of  a  "freedom 
of  choice"  plan  in  the  rural  county  of  New  Kent,  Virginia  where  use 
of  the  plan  had  resulted  in  the  continuance  of  segregation.  Noting 
that  school  districts  had  an  affirmative  duty  to  convert  to  unitary  sys- 
tems in  which  "racial  discrimination  would  be  eliminated  root  and 
branch,"  the  Supreme  Court  reversed  lower  court  decisions  and  invali- 
dated the  use  of  a  freedom  of  choice  plan  in  New  Kent  County.39  Here, 
as  in  Griggs,  the  Court  was  acting  in  support  of  administrative  stand- 
ards, in  this  case  guidelines  promulgated  by  HEW.  In  the  Court's 
view,  the  operative  standard  for  desegregation  plans  was  one  of 
effectiveness: 

The  burden  on  a  school  board  today  is  to  come  forward  with  a  plan  that 
promises  realistically  to  work,  and  promises  realistically  to  work  now. 

Three  years  later,  the  Court  applied  these  principles  to  the  urban 
county  school  district  of  Charlotte-Mecklenburg  where  black  children 
were  concentrated  in  the  central  city  and  whites  in  the  suburbs.  It 
held  that  a  district  that  had  never  eliminated  the  dual  system  could 
not  satisfy  its  obligation  simply  by  adopting  a  policy  of  geographical 
assignment  and  that  busing  of  students  could  be  required  if  necessary 
to  produce  intergration.40 

The  persistence  of  one-race  schools  in  a  formerly  dual  system  created 
a  presumption  of  illegality  that  school  authorities  had  the  burden 
of  rebutting.  A  "neighborhood"  assignment  plan  was  not  to  be  deemed 
acceptable  "simply  because  it  appears  to  be  neutral."  Desegregation 
plans  could  not  be  "limited  to  the  walk-in  school"  and  remedies  might 
have  to  be  "administratively  awkward,  inconvenient  and  even  bizarre 
in  some  situations"  to  cure  the  evil  of  segregation. 

Once  again,  the  test  applied  was  one  of  effectiveness,  limited  only 
by  feasibility.  The  continuation  of  segregation  could  ordinarily  be 
justified  only  if  the  time  or  distance  of  busing  required  to  remedy  it 
was  "so  great  as  to  risk  either  the  health  of  the  children  or  significantly 
impinge  on  the  educational  process."  In  hundreds  of  Southern  com- 
munities, rural  and  urban,  application  of  the  rules  of  the  Green  and 
Swann  cases  meant  that  great  numbers  of  black  and  white  children 
would  attend  the  same  schools. 

In  employment  as  well  as  in  education,  courts  have  increasingly 
tended  to  make  specificity  and  effectiveness  the  standard  for  judging 


39  Green  v.  County  School  Board  of  New  Kent  County,  301  U.S.  430  U.S.  1  (1071). 
*°  Swann  v.  Charlotte-Mecklenburg  Board  of  Education,  402  U.S.  1  (1071). 
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the  acceptability  of  proposed  remedies.  Thus,  in  the  context  of  fail- 
ures to  achieve  substantial  change  in  job  patterns  in  the  construction 
trades  through  generalized  requirements  of  affirmative  action,  courts 
have  endorsed  Department  of  Labor  requirements  that  construction 
contractors  meet  specific  goals  and  time  tables  for  minority  hiring.41 
And  once  findings  of  discrimination  have  been  made,  courts  have  not 
been  reluctant  to  set  out  specific  quotas  as  part  of  the  remedy,  requir- 
ing for  example  that  the  Minneapolis  fire  department  hire  one  black 
fireman  for  every  two  whites  employed.42  These  specific  hiring  re- 
quirements, along  with  substantial  back  pay  awards 43  and  the  grant- 
ing of  attorneys'  fees  to  the  prevailing  party,  have  provided  a  major 
inducement  to  employers  to  come  into  compliance  with  title  VII  with- 
out waiting  to  be  sued. 

In  other  areas  of  the  law,  although  by  no  means  all,  the  courts  have 
pursued  parallel  lines  of  development,  establishing  effect  rather  than 
racial  intent  as  the  gauge  of  validity.  In  a  voting  case,  the  Supreme 
Court  sustained  action  by  the  Attorney  General  under  the  Voting 
Eights  Act  to  invalidate  a  proposed  annexation  by  the  City  of  Peters- 
burg, Virginia  that  would  have  increased  the  city's  white  population 
substantially  and  eliminated  the  black  majority.44  While  conceding 
that  the  annexation  may  have  been  based  on  legitimate,  nonracial  pur- 
poses, the  lower  courts  had  held  that  in  light  of  Virginia's  long  his- 
tory of  discrimination,  defendants  were  compelled  to  prove  that  the 
annexation  would  not  have  had  the  effect  of  diluting  the  exercise  of 
black  voting  power,  a  burden  they  could  not  meet. 

In  sum,  case-hardened  by  years  of  defiance  and  evasion  in  the  South, 
the  courts  have  been  drawn  increasingly  to  pragmatic  approaches  de- 
signed to  cut  through  the  obstacles  to  actual  enjoyment  of  rights  to 
equal  treatment.  In  this  endeavor,  stressing  the  effect  rather  than  the 
intent  of  challenged  actions  and  placing  a  premium  on  remedies  that 
produce  results,  the  courts  have  been  aided  by  the  rulemaking  ac- 
tivities of  Federal  agencies  as  well  as  affirmative  plans  developed  by 
civil  rights  litigants. 

D.  PROGRESS  THROUGH  LAW 

In  the  views  of  most  observers,  the  radical  change  in  the  law  of  race 
relations  has  not  been  simply  a  revolution  in  theory  or  doctrine ;  the 
legal  changes  in  the  1960s  have  touched  the  lives  of  thousands  of  black 
citizens  in  the  South  in  tangible  and  beneficial  ways.  If  one  seeks  evi- 
dence that  law  can  produce  social  change,  it  is  to  be  found  in  many 
of  the  Southern  communities  where  in  protest  and  reprisal,  the  seeds 
of  legal  change  were  sown. 

A  part  of  the  evidence  is  to  be  found  in  bare  statistics.  At  the  time 
the  Voting  Eights  Act  was  passed  it  was  estimated  that  about  1.5  mil- 
lion black  people  were  registered  to  vote  in  the  11  States  of  the  old 


41  Contractors  Association  of  Eastern  Pennsylvania  v.  Secretary  of  Labor,  442  F.  2d  159 
(3rd  Cir.  1971). 

«  Carter  v.  Gallagher,  452  F.  2d  315.  modified  en  banc  452  F.  2d  327  (8th  Cir.  1972). 
See  also.  United  States  v.  Central  Motor  Lines,  352  F.  Supp.  478  ( W.D.N. C.  1970)  ; 
NAACP  v.  Allen,  340  F.  Supp.  703  (M.D.  Ala.  1972). 

43  See,  e.g.,  Robinson  v.  Lorillard,  supra  note  35.  A  1972  amendment  to  title  VIII.  how- 
ever, limits  recovery  of  back  pav  to  2  years  prior  to  the  filing  of  a  discrimination  charge. 
42  U.S.C.  No.  2000e-5(g)  [as  amended  March  24.  1972.  Public  Law  92-261,  Sec.  4.] 

"City  of  Petersburg  v.  United  States,  410  U.S.  962  (1973).  Cf.  City  of  Richmond,  Va.  v. 
United  States,  43  USLW  4865  (June  24,  1975). 
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Confederacy.  Two  years  later  black  registration  had  almost  doubled 
to  more  than  2.8  million  people.45  In  every  Stale  a  majority  of  voting 
age  black  citizens  was  registered.  The  increase  was  most  dramatic  in 
Mississippi  where  the  percentage  of  black  registrants  was  6.7  percent 
in  November  1964  and  59.8  percent  in  September  1967. 

With  the  rapid  growth  in  registration  and  voting  came  a  steady 
increase  in  the  number  of  black  citizens  elected  to  public  office.  In  1965, 
only  79  blacks  held  elective  office.  By  1973  there  were  1,307  black  office- 
holders, including  Representatives  Andrew  Young  of  Georgia  and 
Barbara  Jordan  of  Texas,  the  first  black  members  of  Congress  from 
the  South  since  Reconstruction.46*1  In  1975,  the  Joint  Center  for 
Political  studies  reported  a  total  of  3,503  black  elected  officials  through- 
out the  United  States.46b 

When  the  Civil  Rights  Act  of  1964  was  passed,  fewer  than  2  black 
children  in  100  attended  schools  with  whites  in  the  11  States  of  the 
South.  After  a  period  of  strong  enforcement  of  title  VI  by  HEW  and 
broad  court  rulings,  the  situation  changed  dramatically.  By  the  1972- 
73  school  year  less  than  9  percent  of  the  black  children  of  the  South 
remained  in  totally  segregated  schools  and  more  than  46  percent  at- 
tended schools  that  were  predominantly  white  in  racial  composition.47 

Parallel  with  the  increase  in  integration  was  a  major  increase  in 
the  number  of  black  students  in  the  South  who  completed  high  school. 
While  social  scientists  around  the  Nation  continue  to  argue  about  the 
educational  benefits  of  desegregation,  school  districts  in  the  South 
receiving  Federal  aid  to  integrate  have  reported  educational  gains  for 
black  high  school  students  and  the  maintenance  of  previous  levels  of 
achievement  for  whites.48  And  even  those  most  skeptical  about  the 
impact  of  integration  on  achievement  scores  conceded  that  black  chil- 
dren in  desegregated  schools  were  more  likely  than  those  in  segregated 
schools  to  go  on  to  college.49 

By  common  consensus,  the  1960s  were  also  a  decade  of  unmatched 
economic  progress  for  black  citizens,  although  spirited  debate  con- 
tinues on  the  numbers  untouched  by  progress  and  the  likelihood  of 
maintaining  or  even  preserving  these  gains  without  major  changes  in 
national  policy.50  Interestingly,  the  major  advances  in  income  and 
employment  status  of  black  citizens  took  place  mainly  in  the  South. 
In  the  Southern  States,  the  ratio  of  black  to  white  family  income  rose 
from  51  percent  in  1959  to  61  percent  in  1970  while  the  ratio  remained 
almost  unchanged  in  other  areas  of  the  Nation.51  In  the  view  of  econo- 
mist Andrew  Brimmer,  the  most  striking  change  in  the  employment 
status  of  blacks  during  the  1960s  and  early  1970s  is  the  sharp  expan- 


45  U.S.  Commission  on  Civil  Rights,  Political  Participation  at  12-13  (1968). 
40a  Washington  Research  Project,  The  Shameful  Blight  61  (1972)  ;  The  New  York  Times, 
"Black  Gains  Cited  in  States  in  South,"  March  3,  1974,  p.  46. 

«b  Joint  Center  for  Political  Studies,  Guide  to  Black  Politics  1976,  107  (1976). 

47  HEW  news  release,  Apr.  12,  1973. 

48  See  The  New  York  Times,  Feb.  20,  1974,  p.  38. 

49  See  Armor,  "The  Evidence  on  Busing,"  Public  Interest  No.  28.  p.  91,  105-105  (Summer 
1972).  The  methodology  of  the  Armor  study,  which  led  to  negative  conclusions  on  other 
issues,  has  been  heavily  attacked.  See,  Smith,  Useem,  Normand  and  Pettigrew,  "A  Critique 
of  'the  Evidence  on  Busing'  "  Public  Interest  No.  30.  (Winter  1973).  A  review  of  the 
current  literature  on  whether  schools  "m;ike  a  difference"  and  what  school-related  factors 
have  an  impact  on  achievement  is  found  in  II  Clearinghouse  for  Civil  Rights  Research 
No.  1  (Center  for  National  Policy  Review,  Spring  1973).  A  common  misconception  about 
the  views  of  those  such  as  Coleman  and  Jencks,  who  have  questioned  the  assumption  that 
schools  have  a  major  impact  on  achievement  and  economic  success,  is  that  they  have  also 
challenged  the  value  of  integration.  In  fact,  they  agree  that  racial  and  economic  integration 
in  the  classroom  is  one  of  the  few  school  factors  that  does  make  a  difference. 

80  A  review  of  the  debate  on  black  progress  is  found  in  II  Clearinghouse  on  Civil  Rights 
Etc    irch  No.  2  (Center  for  National  Policy  Review,  Summer  1973). 
51  See  Connolly  in  Commentary,  August  1973,  pp.  9-10. 
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sion  in  the  South  of  white  collar  jobs  held  by  black  workers,  although 
Southern  cities  still  lag  farthest  behind  in  the  integration  of  blacks 
into  white  collar  jobs.52 

The  factors  that  have  influenced  these  gains  in  the  South  are  com- 
plex. At  least  in  part  they  are  a  function  of  the  continuing  migration 
of  blacks  from  rural  areas  to  the  cities  of  both  the  South  and  North 
and  of  accelerated  economic  expansion  in  the  South  that  has  opened 
rungs  at  the  bottom  of  the  industrial  ladder  for  blacks  from  rural 
areas.  To  the  extent  that  these  are  predominant  influences,  it  has 
been  postulated  that  the  rate  of  progress  is  not  likely  to  continue  as 
migration  ebbs  and  fewer  people  are  affected  by  the  increases  in 
income  that  stem  from  a  change  from  rural  to  urban  status.53 

In  this  web  of  causation,  it  is  difficult  to  assess  the  role  that  title 
VII  and  other  fair  employment  laws  have  played  in  bringing  about 
economic  gains  for  blacks.  Brimmer  finds  indirect  support  for  the 
proposition  that  the  activities  of  the  Equal  Employment  Opportunity 
Commission  under  title  VII  have  produced  favorable  results  in  the 
fact  that  the  reports  of  companies  subject  to  the  law  indicate  that 
they  are  opening  jobs  to  blacks  faster  than  is  true  for  employers  in 
the  country  as  a  whole.54  The  more  persuasive  evidence  that  title  VII 
has  had  a  positive  impact  is  fragmentary  or  nonstatistical :  That  the 
great  hostility  to  employing  blacks  in  many  areas  of  the  South  and  in 
many  sections  of  the  job  market  that  existed  prior  to  enactment  of 
the  1964  Act  has  abated ;  that  gains  have  not  been  limited  to  the  lowest- 
paying  blue-collar  jobs;  that  in  companies  that  have  been  directly 
subjected  to  enforcement  action  marked  changes  in  employment  pat- 
terns have  taken  place.55 

By  the  account  of  almost  all  civil  rights  leaders  in  the  South,  the 
most  important  and  effective  legal  agent  of  change  has  been  the  Voting 
Rights  Act  of  1965.  Its  value,  they  say,  lies  not  only  in  the  immediate 
increases  in  registration  and  voting  and  in  the  election  of  black  of- 
ficials but  in  the  use  of  growing  black  political  power  to  maintain 
and  expand  other  rights.56 

Other  laws,  of  course,  have  made  an  important  contribution.  The 
fact  that  black  people  can  now  move  freely  about  in  almost  all  areas 
of  the  South  and  can  command  equal  and  civil  treatment  in  most 
restaurants,  hotels,  and  other  public  accommodations  is  due  directly 
to  title  II,  providing  as  it  did  a  definitive  Federal  resolution  of  the 
conflict  generated  by  the  sit-ins  and  freedom  rides. 

The  dissolution  of  much  of  the  fear  of  private  vigilante  violence 
and  police  brutality  that  pervaded  the  deep  South  through  the  mid- 
1960s  is  due  to  a  complex  of  factors — not  least  the  great  concern  of 
Southern  business  and  political  leaders  that  violence  was  leading  to 
Federal  and  business  disinvestment  in  the  South  and  the  readiness 
that  the  Federal  Government  ultimately  demonstrated  in  Mississippi 


52  Brimmer,  "Widening  Horizons :  Prospects  for  Black  Employment,"  commencement 
address  at  Prairie  View  A.  &  M.  University,  May  5,  1974. 

53  See  Clearinghouse,  supra  note  50. 

54  Brimmer,  supra  note  52.  Under  the  Civil  Rights  Act  of  1964,  all  employers  of  25  or 
more  people  were  covered.  In  1972,  the  law  was  amended  to  reduce  the  number  to  15. 
Query  whether  there  might  be  a  difference  in  minority  employment  patterns  between  larger 
employers  and  smaller  companies,  many  of  which  are  family  owned,  even  in  the  absence  of 
a  fair  employment  law. 

55  Brimmer,  supra  note  52  ;  Adams,  Toward  Fair  Employment  and  the  EEOC  p.  93  ff  (U.S. 
Equal  Employment  Opportunitv  Commission  1972)  ;  Rosenthal,  Employment  Discrimina- 
tion and  the  Law,  407  The  Annals  91,  98-101  (May  1973). 

56  Unpublished  interviews  of  Julian  Bond,  John  Lewis  and  others,  Atlanta,  Ga.,  Marcl 
1974. 
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to  assume  law  enforcement  responsibilities  where  State  and  local  gov- 
ernment defaulted. 

Granted  this  diversity,  civil  sights  leaders  say  that  it  is  growing 
black  political  power  facilitated  by  the  Voting  Eights  Act  that  has 
stabilized  and  expanded  gains  in  other  areas.  In  Selma,  Alabama  and 
Green  County,  Alabama,  two  areas  of  violent  confrontation  in  the 
1960s,  local  government  has  come  under  the  control  of  black  officials 
and  black  citizens  today  can  ordinarily  anticipate  fair  treatment  and 
protection  from  local  law  enforcement  officers.57  In  other  communities 
where  increases  in  black  voting  participation  have  not  yet  resulted  in 
the  election  of  black  mayors,  councilmen  or  sherilfs,  some  gains  in  law 
enforcement  and  other  areas  have  occurred  nonetheless.  In  Panola 
County,  Mississippi,  political  scientist  Frederick  Wirt  reports  that 
the  accumulation  of  a  modicum  of  black  political  power  (an  increase 
in  voting  registration  from  7  percent  in  19G4  to  67  percent)  has  brought 
modest  gains — paved  or  gravelled  roads  in  Negro  neighborhoods,  the 
employment  of  a  few  black  policemen,  the  end  of  overtly  racist  polit- 
ical campaigning,  better  treatment  for  the  black  community  in  the 
local  press.58 

The  process  of  change  is  reciprocal,  of  course.  In  Tifton,  Georgia, 
economic  expansion  and  the  civil  rights  laws  have  opened  new  job 
opportunities  for  blacks  as  skilled  factory  workers.  The  factory 
worker,  it  is  reported,  is  a  new  breed,  less  dependent  upon  white  largesse 
than  agricultural  workers,  teachers  and  ministers,  and  ready  to  ex- 
ercise his  franchise  in  a  more  independent  way.59  Conversely,  in  eco- 
nomically depressed  communities  where  blacks  are  poverty  stricken 
and  dependent,  they  have  developed  little  political  power. 

Perhaps  most  difficult  to  determine  is  whether  the  changes  in  prac- 
tice compelled  by  law  have  also  produced  durable  changes  in  white 
attitudes.  The  evidence  is  varied  and  contradictory  even  within  the 
same  community.  In  Jackson,  Mississippi  school  desegregation  pro- 
duced white  flight  to  private  schools  (as  it  has  in  many  other  places), 
white  lawyers  still  resist  representing  black  clients  or  advocating  civil 
rights  causes  in  the  courts,  and  a  momentary  trend  toward  increasing 
the  number  of  black  students  at  the  University  of  Mississippi  Law 
School  was  reversed  when  the  dean  who  had  led  the  effort  resigned. 
Yet  it  is  reported  that  the  white  and  black  parents  who  have  remained 
in  the  public  schools  are  working  together  on  educational  improve- 
ments, that  black  and  white  policemen  have  banded  together  to  seek 
wage  gains,  and  it  is  clear  from  the  fairer  treatment  of  blacks  in  the 
media  and  in  many  other  ways  that  Mississippi's  closed  society  has 
becam  to  dissolve.60 

In  assessing  school  integration  in  Yazoo,  Mississippi,  Willie  Morris 
found  hopeful  signs  of  emerging  changes  in  white  attitudes.  When 


ET  Interview  -with  Leon  Hall,  Southern  Redonal  Council,  supra  note  56. 

58  Wirt.  Politics  and  Southern  Equality  (Aldine  1970). 

59  Obatala,  "Back  Home  in  Tifton",  The  New  York  Times  Magazine,  p.  37  (December  2, 
1973). 

60  Unpublished  interviews  with  Frank  Parker,  Kenneth  Dean.  Jack  Young  and  others. 
Jackson.  Mississippi,  March  1974.  To  this  observer,  returning:  to  Mississippi  for  a  brief 
visit  after  a  lapse  of  about  six  years,  some  of  the  surface  changes  were  striking.  During  the 
19fi0s  the  Jackson  Clarion  Ledger,  a  family  owned  newspaper,  was  notorious  for  its  refusal 
to  report  news  of  the  black  community  and  for  its  distortion  of  civil  rights  issues  in  news 
stories.  In  its  March  14,  1974  edition,  among  several  items  and  pictures  on  events  in  the 
black  community,  the  Ledger  reported  that  Rev.  Emmett  C.  Burns,  field  director  of  the 
NAACP.  was  about  to  receive  his  Ph.D  from  the  University  of  Pittsburgh.  It  even  noted 
the  title  of  his  dissertation  :  "Love.  Power  and  Justice  as  Central  Elements  in  a  View  of 
Social  Change :  A  Comparison  and  Evaluation  of  the  thought  of  Neibuhr  and  Martin 
Luther  King,  Jr." 
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integration  came,  he  noted,  it  was  accepted  by  some  not  simply  as 
inevitable  or  a  result  of  superior  Federal  force,  but  because  it  was 
right — a  necessary  preparation  for  "real  life"  or  because  people 
have  to  learn  to  live  together.61  Some  black  leaders  are  not  as  sanguine 
that  basic  or  lasting  changes  have  taken  place  in  white  attitudes.  In 
their  view,  alternations  of  white  attitudes  stem  from  the  ability  of 
black  people  to  command  respectful  treatment  because  of  their  devel- 
oping political  and  economic  power.  If  the  Federal  guarantees  that 
form  the  base  of  this  growing  influence  are  weakened,  these  black 
leaders  foresee  regression  and  the  reemergence  of  racist  attitudes  that 
have  been  suppressed. 

With  all  of  the  necessary  qualifications,  conflicting  patterns  and 
diverse  views,  on  one  proposition  there  is  widespread  agreement :  Fed- 
eral civil  rights  laws  where  clear  in  their  command  and  effectively 
enforced  have  produced  dramatic  changes  in  the  lives  of  black  and 
white  people  in  the  South. 

III.  LIMITATIONS  OX  PROGRESS  THROUGH  THE  LAW 

Amid  the  signs  of  progress  previously  noted,  there  remains  the 
stark  reality  that  the  legal  revolution  of  the  1960s  has  failed  to  bring 
tangible  benefits  to  the  great  majority  of  black  people  mired  most 
deeply  in  poverty. 

In  economic  terms,  almost  every  trend  toward  progress  is  matched 
by  an  indicator  of  stagnation  or  negative  movement.  TVhile  the  per- 
centage gap  between  black  and  white  family  earnings  is  being  nar- 
rowed, the  dollar  gap  is  widening.  In  1971,  the  median  income  of 
nonwhite  families  was  $6,516  and  of  white  families  $10,236 — a  dollar 
gap  of  $3,700.  In  I960,  the  dollar  gap  was  $3,400  and  in  1947  it  was 
only  $2,700. 62  While  significant  numbers  of  black  families  have  at- 
tained incomes  of  more  than  $10,000,  many  have  done  so  not  by  moving 
into  better  paying,  more  skillled  jobs,  but  by  having  two  or  more 
full  time  wage  earners  in  the  same  family. 

Perhaps  the  most  discouraging  part  of  the  statistical  picture  is  the 
persistence  of  racial  disparities  in  poverty  and  unemployment.  In 
1971,  7.4  million  black  citizens,  about  one  in  every  three,  had  incomes 
below  the  poverty  line  (then  officially  set  at  about  $4,000  for  a  family 
of  four)  while  only  one  white  person  in  ten  remained  below  the  poverty 
line.63  There  is  also  a  discouraging  constancy  in  racial  disparities  in 
employment.  For  two  decades,  in  good  times  and  bad,  the  unemploy- 
ment rate  for  blacks  has  remained  about  twice  that  for  whites.  In 
1971.  the  jobless  rate  for  nonwhites  was  about  10  percent  while  the 
rate  for  whites  was  5.4  percent.  To  the  million  unemployed  mav  be 
added  about  900,000  black  people  who  live  in  low  income  areas  of  the 
Nation's  cities  and  who  are  not  counted  in  the  labor  force  only  because 
they  are  not  actively  seeking  jobs.  And  when  the  Nation  entered  a 
severe  recession  in  1975  unemployment  for  blacks  rose  above  13  per- 
cent, Manv  of  the  hard  won  gains  of  the  1960s  dissolved  as  minority 
workers  who  had  been  the  last  hired  were  the  first  to  be  laid  off.  For 
black  teenagers  seeking  to  enter  the  labor  force  for  the  first  time,  the 
situation  was  even  more  catastrophic  with  unemployment  rates  reach- 
ing 40  percent  or  higher  in  many  cities. 


M  Morris.  Yazoo  (Harpers  Magazine  Press  1971 )  at  33-34. 

^TT.S  Rurciii  of  the  Census.  The  Social  nnd  "Economic  Status  of  the  Black  Population 
in  the  United  States.  1971  (Current  Population  Reports,  series  P-23  No.  42). 

R3  Id. 
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Many  rural  areas  of  the  South  remain  largely  untouched  by  the 
changes  of  the  1960s.  Black  residents  of  these  areas  are  still  unregis- 
tered mid  liviiur  in  economic  dependency.  Their  children  still  attend 
Segregated  or  otherwise  inadequate  schools  and  danger  still  lurks 
for  any  citizen  bold  enough  to  assert  his  rights.64 

In  large  cities  of  both  the  South  and  North,  the  achievement  scores 
of  black  children  continue  to  lag  in  deteriorating  and  demoralized 
schools.  Black  families  confined  to  ghetto  areas  lack  access  to  jobs, 
standard  housing  and  other  facilities  and  institutions  that  might  con- 
tribute to  their  mobility,  and  the  pathology  of  the  ghetto  that  Kenneth 
Clark  described  in  the  1960s  is  unameliorated.65 

The  persistence  of  major  racial  disparities  in  the  economic  status  of 
blacks  and  whites  cannot  be  attributed  to  a  very  large  degree  to  fail- 
ures in  the  civil  rights  laws.  For  civil  rights  law  is,  after  all,  mainly 
a  set  of  ground  rules  which  does  not  directly  establish  equality  in  the 
actual  status  of  the  races,  but  merely  the  conditions  which  will  permit 
society  to  seek  equality.  Nonetheless,  few  careful  observers  would 
argue  that  the  end  of  the  road  has  been  reached  in  the  utilization  of 
civil  rights  law  as  a  useful  instrument  in  the  struggle  for  equality. 
There  remain  major  gaps  in  the  enforcement  of  law  and  in  the  defini- 
tion of  rights  and  unanswered  questions  about  the  effective  reach  of  the 
law  in  dealing  with  institutional  practices  that  have  only  recently  sur- 
faced as  more  overt  racial  barriers  have  been  eliminated. 

A.  NONENTORCEMENT  BY  THE  EXECUTIVE  BRANCH 

While  almost  every  Federal  department  and  agency  was  vested  with 
enforcement  responsibilities  by  the  laws  of  the  1960s,  there  is  great 
unevenness  in  performance  and  in  some  cases  the  record  has  been  so 
deficient  as  to  seriously  impede  progress. 

As  noted,  the  use  of  the  examiner  provisions  of  the  Voting  Rights 
Act  of  1965  has  brought  major  gains  in  the  exercise  of  the  franchise 
both  in  counties  to  which  examiners  were  dispatched  and  in  others 
where  local  practices  were  changed  to  avoid  Federal  action.  Yet  there 
remain  areas  in  the  South  (for  example,  three  counties  in  Georgia 
where  less  than  10  percent  of  the  black  residents  are  registered) ,  where 
black  registration  is  very  low  and  lags  far  behind  white  registration.86 
Under  the  regime  of  Attorney  General  John  Mitchell  and  his  succes- 
sors, no  Federal  examiners  were  assigned  to  conduct  registration  after 
1971.  While  some  of  these  counties  are  so  severely  depressed  that  it  is 
unlikely  that  major  change  in  the  status  of  blacks  will  occur  without 
economic  help,  resources  for  voter  and  citizen  education  and  other 
assistance,  there  appears  no  excuse  for  the  failure  of  the  Justice  De- 
partment to  implement  clear  provisions  of  the  Voting  Bights  Act. 
Similarly,  until  recently  there  has  been  little  action  by  the  Department 


°*  Wnshinsrton  Research  Project,  supra  note  46  at  17-22  (1972). 

68  See,  Clark.  "Dark  Ghetto"  (Harper  Torchbooks  1965).  See  also,  Taylor,  "Hanging 
Together  :  Equality  in  an  Urban  Nation"  ('Simon  and  Schuster  1971). 

69  Washington  Research  Project,  supra  note  46  at  51. 
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to  deal  with  the  manipulation  by  State  and  local  officials  of  election 
rules  and  boundaries  to  dilute  the  impact  of  the  black  vote.67 

In  education,  the  enf  orcement  program  of  the  Department  of  Health, 
Education  and  Welfare  was  brought  to  a  screeching  halt  by  the  re- 
peated strictures  of  President  Nixon  against  using  busing  as  a  means  of 
achieving  school  desegregation.  Even  after  the  Supreme  Court  ruled 
in  1969,  over  the  objections  of  the  Justice  Department,  that  school  de- 
segregation in  the  South  must  proceed  without  further  delay,  HEW 
failed  to  take  any  action  under  title  VI  to  compel  compliance.  When 
the  Court  ruled  in  the  Swann  case  in  1971  that  busing  must  be  used 
to  eliminate  segregated  schools,  HEW  failed  again  to  insist  that  many 
Southern  cities  take  action  to  eliminate  their  one-race  schools.  Nor 
has  the  agency  acted  under  title  VI  on  charges  of  discrimination  in 
Northern  schools  despite  the  ruling  of  the  Supreme  Court  in  a  Denver 
case  68  setting  forth  standards  which  could  bring  many  Northern  school 
systems  under  an  obligation  to  desegregate. 

The  Department  of  Housing  and  Urban  Development  has  failed 
to  mount  a  program  to  counter  the  trend  toward  increasing  racial 
and  economic  segregation  in  metropolitan  areas.  Indeed,  the  Depart- 
ment has  reinforced  the  trend  by  surrendering  to  suburban  opposi- 
tion to  Federally  subsidized  and  assisted  developments,  permitting 
their  construction  only  in  racially  and  economically  segregated  areas 
of  the  inner  city.69  Even  in  the  less  politically  sensitive  area  of  ex- 
tending fair  housing  opportunities  to  middle  class  black  families, 
HUD  has  defaulted.  Unlike  its  counterparts  at  HEW  and  EEOC, 
it  took  HUD  more  than  three  years  to  issue  administrative  standards 
requiring  builders  to  adopt  affirmative  practices  in  marketing  homes 
in  new  subdivisions  and  the  agency  has  since  failed  to  enforce  its  own 
guidelines.  Nor  have  the  agencies  that  regulate  lending  institutions 
effectively  challenged  mortgage  lending  policies  that  operate  to  ex- 
clude minority  applicants  and  that  cannot  be  justified  as  business 
necessities.70 


67  Hunter,  Federal  Review  of  Voting  Changes,  p.  74  (Joint  Center  for  Political  Studies 
ft  al.  1974),  Enforcement  was  spurred  by  two  decisions  of  the  Supreme  Court  broadly 
interpreting  Section  5  to  cover  any  new  device  having  the  effect  of  diluting  black  votes. 
Allan  v.  State  Board  of  Elections,  393  U.S.  544  (1969)  ;  Perkins  v.  Matthews,  40O  U.S.  379 
(1971).  Additional  pressure  on  the  Attorney  General  came  from  Congress  and  from  a 
decision  by  a  three-judge  federal  court  that  the  Attorney  General  could  not  permit  a  state 
law  to  go  into  effect  by  inaction  but  must  make  a  determination  under  Section  5.  Evers  v. 
State  Board  of  Election  Commissioners,  327  F.  Supp.  640  (S.D.  Miss.  19711.  See.  also, 
Banks  and  Taylor,  Background  Paper  on  the  Voting  Rights  Act  of  1965  (unpublished), 
pp.  18-20. 

™  Reyes  v.  School  District  No.  1  of  Denver,  413  U.S.  189  (1973).  HEW's  inaction  in 
the  North  is  documented  in  Center  for  National  Policy  Review,  Justice  Delayed  and 
Denied  :  HEW  and  Northern  School  Segregation  (1974). 

«9U.S.  Commission  on  Civil  Rights,  "Home  Ownership  for  Low  Income  Families"  (1971). 

70  Among  the  practices  that  adversely  affect  minorities  are  "redlining",  the  refusal  of 
lending  institutions  to  make  mortgage  loans  in  older  neighborhoods  that  are  predominantly 
black  or  integrated  ;  the  discounting  of  a  spouse's  income  in  determining  eligibility  for  a 
mortgage  loan,  and  the  discounting  of  other  types  of  income  such  as  bonus  and  overtime 
pay.  The  Federal  Home  Loan  Bank  Board,  the  agency  that  regulates  most  savings  and  loan 
associations,  has  recently  promulgated  guidelines  to  deal  with  these  practices  but  has  not 
yet  adopted  effective  procedures  for  enforcement.  Other  federal  agencies  that  regulate 
mortgage  lenders  are  even  further  behind.  See  complaint,  National  Urban  League,  et  al.  v. 
Office  of  Comptroller  of  the  Currency  (CA.  No.  76-718  D.C.D.C.). 
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As  noted,  progress  in  achieving  fair  employment  goals  has  been 
facilitated  by  EEOC's  development  of  administrative  standards  and 
the  Justice  Department's  vigorous  litigation  program.  But  in  other 
spheres  of  employment  activity,  deficiencies  in  enforcement  have 
retarded  progress.  The  EEOC  lias  permitted  an  enormous  backlog  of 
complaints  to  accumulate  and  it  has  been  reported  that  the  agency's 
conciliation  efforts  have  produced  minimal  results.714  The  contract  com- 
pliance program,  first  initiated  by  President  Franklin  Roosevelt,  has 
been  generally  accounted  a  failure  because  of  the  unwillingness  of  Fed- 
eral contracting  agencies  to  impose  sanctions  against  companies  with 
whom  they  do  business.  An  effort  during  the  Nixon  administration  to 
use  the  program  to  help  minorities  overcome  resistance  to  their  entry 
into  the  skilled  construction  trades  was  short-lived.  Despite  the  fact 
that  the  ''Philadelphia  Plan"  establishing  goals  and  timetables  was 
susl  ained  in  the  courts  and  produced  positive  results,  it  was  dropped  as 
part  of  a  political  effort  to  win  the  "hard  hat"  vote.  In  1974,  under  the 
regime  of  a  Secretary  who  had  been  a  construction  trade  leader  in 
New  York  City,  the  Department  of  Labor  sought  to  block  the  city's 
efforts  to  pursue  the  very  type  of  program  the  Department  abandoned. 

Other  agencies,  such  as  the  Law  Enforcement  Assistance  Adminis- 
tration and  the  Office  of  Revenue  Sharing,  which  have  a  duty  to  pre- 
vent discrimination  in  public  employment  and  in  services  because  of 
the  large  grants  they  make  to  state  and  local  governments  have  been 
slow  to  act  upon  their  responsibilities.  The  Office  of  Revenue  Sharing, 
a  unit  of  the  Treasury  Department,  administers  the  single  largest 
domestic  grant  program,  distributing  some  $6.5  billion  yearly  to  some 
39.000  State  and  local  governments. 

Yet  in  its  first  three  years  of  operation,  the  Office  initiated  only  one 
enforcement  proceeding  against  a  recipient  of  revenue  sharing  funds 
and  then  only  because  it  was  compelled  to  do  so  by  a  Federal  court.71b 
This  record  of  abdication  was  in  the  face  of  a  specific  congressional 
mandate  and  the  receipt  of  many  complaints  alleging  racial  discrim- 
ination in  municipal  services  72  and  in  public  employment.  The  agency's 
default  has  reinforced  fears  among  civil  rights  groups  that  the  vaunted 
"new  federalism"  may  become  a  vehicle  for  dissolving  existing  Federal 
protections  for  minority  groups. 

Politics,  of  course,  looms  large  as  the  explanation  for  much  of  the 
widespread  default  in  the  civil  rights  performance  of  Federal  agencies. 
Many  of  the  more  recent  failures  represent  efforts  by  the  Ford 
Administration  to  appease  and  exploit  public  resistance  to  school  inte- 
gration, scatter-site  housing  and  employment  remedies  that  are  seen 
as  job  quotas.  But  other  problems,  not  directly  related  to  particular 
administrations  or  changes  in  political  climate,  impede  civil  rights 
enforcement.  With  the  great  spate  of  civil  rights  legislation  in  the 
1960s  ( after  a  long  hiatus)  has  come  duplication,  overlap  and  a  lack  of 
coordination.  Programs  (such  as  job  training  and  equal  employment 
enforcement)  where  success  might  be  best  achieved  bv  working  to- 
gether have  operated  separately.  Bureaucrats  responsible  for  enforce- 


»»tJ.S.  Commission  on  Civil  Rifrhts.  "The  Floral  Civil  Ri-rhts  Enforcement  Effort— 
A  reassessment."  pn.  SI  ff.  (1973)  ;  Adams,  snnrn  note  55  at  95-00. 

«»Leaenp  of  Womnn  Voters  Education  Fund  et  al.,  "General  Revenue  Sharing:  me 
Cac"  for  Reform"  5-18  M970).  ■  . 

"  Racial  discrimination  in  the  provision  of  municipal  services  was  decl^re'i  n  violation 
nf  the  o-nnl  protection  clause  in  Hawkins  v.  Toirn  of  Shaw,  Mi88.,  401  F.  2d  1171  (otn 
Cir.  1972). 
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ment  have  lacked  the  vision  or  know-how  to  set  priorities  and  evaluate 
results,  to  establish  compliance  procedures  that  work  expeditiously 
and  effectively,  or  to  secure  the  resources  needed  to  carry  out  their 
missions.  Steps  to  provide  leadership,  direction  and  uniform  policy 
have  been  half-hearted  and  quickly  abandoned.73 

In  an  effort  to  cope  with  the  nonfeasance  of  Federal  agencies^  civil 
rights  litigators  have  instituted  a  relatively  new  form  of  lawsuit,  di- 
rected not  at  individual  discriminators,  but  at  the  agency  responsible 
for  preventing  discrimination.  While  courts  are  ordinarily  reluctant 
to  interfere  with  prosecutorial  discretion,  the  suits  have  met  with  some 
success.74  Other  public  interest  law  groups  have  sought  to  provide  rep- 
resentation for  minority  complainants  in  their  dealings  with  Federal 
agencies  and  to  assist  community  organizations  in  monitoring  the  en- 
forcement of  civil  rights  laws  at  the  local  level. 

During  the  1970s  a  substantial  portion  of  the  resources  available  to 
civil  rights  groups  is  being  expended,  not  in  the  search  for  new  legal 
frontiers  but,  in  seeking  to  redeem  the  promise  of  the  1960s  that  the 
Federal  Government  would  serve  as  an  ally  in  enforcing  the  law  and 
to  extend  the  gains  made  to  communities  where  the  writ  of  Federal 
law  has  yet  to  run. 

B.  PROBING  THE  LIMITS  OF  LEGAL  REFORM  OF  KEY  INSTITUTIONS 

With  the  advent  of  school  desegregation  in  many  Southern  commu- 
nities, many  black  children  and  their  parents  have  been  confronted 
with  a  new  set  of  problems  within  the  physically  desegregated  school. 
While  the  problems  are  varied,  all  in  one  way  or  another  concern 
efforts  to  achieve  equality  of  status  or  treatment  within  the  desegre- 
gated school. 

Among  the  most  common  concerns  are :  the  segregation  of  children 
in  classes  often  based  on  rigid  systems  of  tracking  or  ability  grouping ; 
the  classification  and  assignment  of  students  on  the  basis  of  ability 
tests  that  may  be  culturally  biased  or  (in  the  case  of  Spanish-speaking 
or  Chinese  American  students)  that  may  fail  to  take  into  account  lin- 
guistic difficulties ;  racial  discrimination  in  the  application  of  discipli- 
nary measures  or  in  the  conduct  of  extracurricular  activities; 
suppression  of  the  history  and  culture  of  minority  groups  in  the  curric- 
ulum; differential  treatment  of  children  in  the  classroom  based  on 
racial  biases,  overt  or  unconscious,  of  teachers  and  administrators. 

Although  these  "second  generation"  problems  are  not  the  inevitable 
result  of  desegregation,  they  have  arisen  frequently  enough  to  make 
the  desegregation  process  a  troubling  and  even  traumatic  experience 
for  many  minority  families.  While  some  have  responded  by  abandon- 
ing integration  as  a  goal,  the  great  majority  have  sought  community, 
political,  and  legal  initiatives  that  would  provide  a  remedy. 

When  the  initiative  taken  is  a  legal  one,  the  underlying  issue  often 
is  how  far  it  is  necessary  or  appropriate  for  a  court  to  intervene  in  the 


73  See  Taylor.  "Federal  Civil  Rights  Laws:  Can  Thev  Be  Made  To  Work?"  39  Geo. 
Wellington  L.R.  071  (1971). 

74  See  e  sr..  HUTs  v.  Gautreanx,  96  SCt.  1538  (1976)  ■  Adams  v.  Richardson,  356  F.  Supp. 
92  (D.D.C.  1973).  aff'd  en  banc.  480  F.  2d  1159  (D.C.  Cir.  1973)  ;  Brown  v.  Mathews, 

 F.  Snnp.    (C.A.  No.  75-1068.  D.C.  T).C.  July  20,  1976).  Bnt  the  Supreme  Court 

has  recently  resurrected  more  strict  rules  of  "standing"  and  made  it  more  difficult  to  sue 
crovernmept  acpncies  whieh  are  only  the  indirect  causes  of  injurv.  See,  Simon  v.  Eastern 
Kentucky  Welfare  Rights  Org.  44  USLW  4724  (June  1976). 
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educational  process  in  order  to  protect  the  rights  and  interests  of  mi- 
nority children.  In  a  number  of  cases  that  have  arisen  so  far,  courts  » 
have  found  a  basis  for  dealing  with  the  more  patent  practices  of  seg- 
regation and  classification.75  And,  in  a  related  area,  the  recent  decision 
of  the  Supreme  Court  that  the  failure  of  the  San  Francisco  school 
system  to  offer  English  language  instruction  to  students  of  Chinese  an- 
cestry violates  title  VI  of  the  1964  Civil  Rights  Act 7<!  may  open  up 
new  questions  about  the  extent  to  which  school  authorities  may  be 
required  to  initiate  special  programs  for  children  with  identifiable 
learning  disabilities. 

As  courts  probe  more  deeply  into  these  issues,  they  are  faced  with 
claims  that  they  are  being  asked  to  make  judgments  about  educational 
methods  best  left  to  professional  educators.  While  there  is  merit  to  this 
contention,  the  responsibility  of  judges  is  to  assure  fairness  in  the  ed- 
ucational process,  a  duty  which  may  occasionally  bring  them  close  to 
the  realm  of  policy  making.  Without  judicial  intervention  into  the 
educational  process,  the  basic  legal  guarantee  of  equal  educational  op- 
portunity may  be  undermined. 

The  overall  question — determining  the  appropriate  reach  of  law  in 
dealing  with  institutional  reform — is  not  confined  to  education  and 
the  courts.  It  arises  in  many  other  contexts,  for  example,  how  far 
EEOC  and  the  courts  may  go  in  intervening  in  employers'  judgments 
about  qualifications  standards  in  order  to  assure  that  minorities  will 
have  access  to  jobs. 

In  the  1970s,  much  creative  energy  and  many  resources  are  already 
being  devoted  to  cases  involving  this  underlying  question.  The  effec- 
tiveness of  the  legal  guarantees  of  the  1960s  may  well  rest  with  the 
answers  that  emerge. 

C.  OTHER  JUDICIAL  RESTRAINTS  I  INTENT  V.  EFFECT,  RACIAL.  V.  ECONOMIC 

DISCRIMINATION 

The  failure  of  the  legal  revolution  to  produce  practical  gains  in 
the  North  comparable  to  those  achieved  in  the  South  has  not  been  dis- 
puted. Nor  has  the  law  provided  for  poor  black  residents  of  central 
cities,  North  or  South,  access  to  jobs,  schools  or  services  located  out- 
side the  ghetto. 

Among  the  reasons  for  these  failures  is  judicial  confusion  about  the 
underlying  basis  for  the  guarantee  of  equal  protection  that  has  per- 
sisted since  the  Broivn  decision.  To  most  lawyers,  Brown  was  a  deci- 
sion based  fundamentally  upon  racial  intent  rather  than  the  socio- 
logical effects  of  segregated  schools.  A  contrary  conclusion,  in  the 
words  of  legal  scholar  Edmund  Calm,  would  have  allowed  "funda- 
mental rights  [to]  rise,  fall,  or  change  along  with  the  latest  fashions 
of  psychological  literature,"  77  a  view  that  in  many  ways  has  proved 
prophetic. 

But  preoccupation  with  intent  has  led  some  courts  in  Northern 
school  cases  to  conclude  that  absent  the  massive  insult  of  segregation 
laws  intended  to  place  black  people  in  a  subject  status,  no  racial  wrong 


"  Sep,  e.j;.,  JJohfon  v.  Hansen,  269  F.  Supp.  401  (D.D.C.  1967)  ;  Moses  v.  Washington 
Parish  School  Board,  456  F.  2d  1285  (5th  Cir.  1972)  :  Lemon  v.  Bossier  Parish  School 
Boirrl,  444'  F.  2d  1400  (5th  Cir.  1971)  ;  Larry  P.  v.  Riles,  348  F.  Supp.  1306  (N.D.  Cal. 

1972). 

Lav  v.  Nichols,  414  U.S.  563  (1974). 
77  Cahn.  Jurisprudence,  30  New  York  U.L.R.  150,  167  (1955). 
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has  been  committed/8  To  counter  the  assumption  that  segregation  in 
Northern  schools  is  not  a  deliberate  racial  practice,  black  plaintiffs 
have  had  to  produce  exhaustive  evidence  on  the  history  of  school  board 
actions  and  the  network  of  policies  relating  to  boundaries,  transfers, 
site  selection  and  teacher  assignments  that  have  produced  segregation. 
With  the  decision  of  the  Supreme  Court  in  the  Denver  case,79  the 
courts  appeared  to  have  arrived  at  a  sensible  accommodation:  while 
intent  is  the  relevant  legal  standard  it  does  not  require  a  showing  of 
racial  malice ;  rather,  intent  may  be  inferred  from  the  effect  of  govern- 
ment policies  unless  school  authorities  can  demonstrate  that  they  had 
no  practical  alternatives.  But  new  confusion  about  the  appropriate 
constitutional  standard  has  been  introduced  by  the  Supreme  Court's 
recent  decision  in  Washington  v.  Davis.*0  That  decision,  while  embrac- 
ing Keyes  (the  Denver  school  case)  appears  to  require  a  rather  strict 
showing  of  racial  purpose  whenever  minorities  seek  to  assert  rights 
under  the  equal  protection  clause. 

The  Denver  decision  offers  the  promise  of  a  good  deal  more  school 
desegregation  in  smaller  Northern  communities.  But  in  the  big  cities 
where  most  black  people  live,  integration  is  not  possible  without  a 
further  legal  step — requiring  the  breaching  of  political  boundaries 
that  separate  suburbs  from  cities.  How  this  issue  is  ultimately  resolved 
may  devolve  again  around  the  issue  of  "intent."  If  it  must  be  shown 
that  school  officials  are  singularly  culpable  for  the  patterns  of  segrega- 
tion that  exist  in  metropolitan  areas,  the  result  may  be  negative.  If, 
instead,  the  issue  is  framed  more  broadly  in  terms  of  whether  segrega- 
tion is  the  product  of  free,  individual  choices  or  of  a  network  of  in- 
stitutional decisions  in  which  government  has  been  involved,  the  rights 
of  black  children  may  be  expanded.  In  its  first  decision  on  the  subject, 
the  Supreme  Court,  by  a  5-4  vote,  took  the  narrower  view,  ruling  out 
a  metropolitan  remedy  to  cure  unconstitutional  school  segregation  in 
the  Detroit  public  schools  on  grounds  that  the  scope  of  the  remedy 
could  not  exceed  the  scope  of  the  violation  and  that  the  violation  was 
not  shown  to  be  "interdistrict"  in  nature.81  Yet  the  court  left  the  way 
open  to  future  metropolitan  efforts,  with  one  justice  in  the  majority 
suggesting  that  proof  of  deliberate  government  housing  discrimination 
that  contributed  to  school  segregation  would  be  sufficient  to  justify 
an  interdistrict  school  desegregation  remedy.82 

In  dealing  with  the  access  of  minorities  to  housing  and  other  serv- 
ices, the  courts  have  faced  another  knotty  problem — the  blurring  of 
distinctions  between  racial  and  economic  discrimination.  Is  it  a  viola- 
tion of  the  Constitution  for  a  community  to  use  restrictive  zoning  laws 
or  other  exclusionary  devices  to  keep  poor  black  people  from  becoming 
residents  when  the  laws  have  an  impact  on  poor  whites  as  well  ?  Is  it 
unlawful  for  a  State  to  refuse  to  fund  fully  the  Aid  to  Dependent 
Children  program  whose  participants  are  largely  but  not  exclusively 
black  while  completely  funding  other  welfare  programs  for  the  eld- 
erly and  disabled  who  are  mostly  white  ?  Does  a  school  finance  system 


78  See,  e.g.,  Bell  v.  School  City  of  Gary,  324  F.  2d  209  (7th  Cir.  1973),  cert,  denied,  377 
U.S.  924  (1964). 

78  Keyes,  supra  note  6S. 

80  76  S.  Ct.  2040  (1976)  Washington  involved  a  challenge  to  employment  testing  require- 
ments that  was  brought  under  the  fourteenth  amendment  rather  than  title  VII  because 
Federal  employment  was  at  issue. 

81  418  U.S.  717. 

82  Id.  at  755  (Stewart.  J).  In  a  later  case  the  Supreme  Court  without  opinion  affirmed 
a  finding  of  interdistrict  segregation.  Evans  v.  Buchanan,  423  U.S.  963  (1975). 
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that  favors  suburbs  over  cities  and  rural  areas  run  afoul  of  the  Four- 
teenth Amendment  because  minorities  and  poorer  people  are  concen- 
trated in  the  disfavored  areas?  The  Supreme  Court  and  lower  Federal 
courts  have  tended  to  answer  all  these  frontier  legal  questions  nega- 
tively.83 Even  where  effect  is  accepted  as  the  appropriate  legal  stand- 
ard, the  courts  have  frequently  insisted  upon  proof  of  a  distinctly  ra- 
cial impact. 

Underlying  these  cautious  decisions  are  a  variety  of  judicial  con- 
cerns. In  many  instances,  sustaining  challenges  to  housing,  welfare  and 
school  finance  systems  would  implicitly  involve  the  courts  in  requiring 
State  and  local  legislatures  to  appropriate  new  funds,  a  step  courts 
are  reluctant  to  take,  although  it  occasionally  became  necessary  in  the 
1960's  (e.g.,  in  dealing  with  the  closing  of  schools  under  massive  resist- 
ance laws).  Entry  into  the  school  finance  area  might  enmesh  the 
courts  deeply  in  reforming  the  systems  by  which  States  finance  and 
deliver  services,  a  step  some  courts  again  view  as  treading  on  the  legis- 
lative function. 

And  lying  not  far  beneath  the  surface  is  a  keen  awareness  of  judges 
that  there  is  strong  public  resistance  to  the  steps  they  are  being  asked 
to  take  and  that  little  support  appears  to  be  forthcoming  from  the 
other  branches  of  government. 

Yet  the  dilemma  remains:  blacks  have  not  benefitted  from  civil 
rights  laws  because  past  discrimination  has  mired  them  in  poverty 
and  because  as  the  last  arrivals  in  the  cities  they  came  at  a  time  when 
cities  no  longer  had  the  resources  and  institutions  to  provide  them  with 
mobility.  It  may  not  be  possible  to  make  civil  rights  guarantees  effec- 
tive without  dealing  with  barriers  created  by  poverty  and  the  struc- 
ture of  urban  areas — barriers  that  affect  many  white  people  as  well. 

IV.  Conclusion 

The  process  of  establishing  an  egalitarian  legal  order  and  of  trans- 
lating legal  change  into  social  progress  has  proved  far  more  complex 
than  anyone  could  have  imagined.  The  Supreme  Court's  decision  in 
1954  promised  an  end  to  legally  sanctioned  racism  in  this  country.  But 
the  promise  was  not  fulfilled  when  the  decision  was  massively  resisted 
and  the  legislative  and  executive  branches  failed  to  support  the  judi- 
ciary. When  the  expectations  aroused  by  Brown  (and  later  by  John 
Kennedy's  pledges  of  Presidential  assistance)  were  disappointed  the 
result  was  widespread  protest  and  the  birth  of  a  mass  civil  rights  move- 
ment. Protest  was  met  with  violent  resistance,  resulting  in  an  expres- 
sion of  national  conscience  that  at  long  last  brought  Congress  and  the 
Executive  to  the  rescue. 

While  the  combined  resources  of  the  three  branches  of  national 
government  have  produced  important  changes  in  the  status  of  black 
people,  particularly  in  the  South,  major  barriers  remain.  Again,  the 
courts  have  advanced  further  than  the  other  branches  in  dealing  with 
obstacles  posed  by  poverty  and  the  structure  of  urban  government,  and 
again,  substantial  progress  may  be  impeded  until  ways  are  found  to 
stimulate  more  public  support  for  legislative  and  executive  action. 


83 . Tamea  v.  Ynltierrn,  402  U.S.  137  (1971 ^  referendum  rpnmrerl  for  construction  of  low 
inr-ome  housincrl  :  Jefferson  v.  Hacl-nev.  397  U.S.  471  (1970)  Hess^r  fnnnMn?  for  AFDO 
r.rncrrnml  :  8nn  Antonio  Independent  School  District  v.  Rodriguez,  93  S.  Ct.  1278  (1973) 
[inequity  in  school  finance]. 


23 


Contrary  to  conclusions  drawn  frequently  in  the  pages  of  Commen- 
tary and  Public  Interest,  the  civil  rights  struggle  of  the  1970s  is  not 
an  effort  to  convert  legal  guarantees  of  equal  opportunity  into  legal 
guarantees  of  equal  results.  Rather,  since  the  early  1960s,  the  struggle 
has  been  to  convert  paper  promises  into  effective  guarantees  of  equal 
opportunity.  While  the  law  has  moved  part  of  the  way  toward  that 
goal,  the  effort  has  become  more  difficult  as  initiatives  to  overcome  the 
effects  of  past  oppression  of  black  people  in  order  to  secure  true  op- 
portunity are  viewed  as  threatening  to  other  groups  in  society. 

The  challenge  to  law  in  all  of  its  manifestations  is  to  define  rights 
and  structure  remedies  in  ways  that  will  offer  genuine  equality  of  op- 
portunity to  all  citizens  and  that  will  be  perceived  as  in  harmony  with 
the  ideal  of  fairness  that  has  always  been  the  bedrock  of  the  American 
legal  system. 


CHAPTER  2 


Closing  the  Federal  Courthouse  To  Public  Interest  Litigation 

Carole  E.  Goldberg*  and  Herman  Schwartz** 
Introduction  by  Armand  Derfner*** 

INTRODUCTION  :  PRIVATE  ENFORCEMENT  OF  CIVIL  RIGHTS 

Everyone  knows  that  not  all  "wrongs"  have  legal  remedies.  If  I  lose 
my  job  because  my  supervisor  wants  to  give  it  to  his  incompetent 
nephew,  I  have  no  remedy  (at  least  unless  the  employer  is  public) ,  be- 
cause the  courts  and  legislatures  have  not  created  nor  recognized  any 
rights  of  mine  to  be  free  of  such  conduct. 

This  is  easily  understood.  But  it  is  another  matter  to  have  legal 
"rights,"  recognized  as  such  by  courts  or  legislatures,  for  which  rem- 
edies are  unavailable  or  largely  so.  In  most  areas  of  the  law,  rights  and 
their  remedies  generally  go  hand  in  hand.  Ironically,  it  is  only  in  civil 
rights  cases — and  particularly  those  involving  constitutional  viola- 
tions by  public  officials — that  there  is  an  enormous  gap  'between  the 
rights  thought  to  exist  and  the  remedies  available  to  enforce  those 
rights.  This  cannot  be  regarded  as  mere  happenstance,  of  little  sig- 
nificance since,  unquestionably,  the  availability  of  remedies  is  a 
measure  of  the  weight  we  place  on  the  underlying  rights.  As  Justice 
Harlan  said  in  Bivens  v.  Six  Unknown  Names  Agents  of  Federal  Bu- 
reau of  Narcotics,  403  U.S.  388  (1971) ,  in  considering  whether  a  cause 
of  action  should  be  implied  by  the  Fourth  Amendment  prohibition 
against  unreasonable  searches  and  seizures : 

[T]he  question  appears  to  be  how  Fourth  Amendment  interests  rank  on  a  scale 
of  social  values  compared  with,  for  example,  the  interests  of  stockholders  de- 
frauded by  misleading  proxies.  See  J.  I.  Case  Co.  v.  Borak  [a  case  in  which 
a  private  cause  of  action  had  ben  implied  from  the  regulatory  provisions  of  the 
securities  laws.]  Judicial  resources,  I  am  well  aware,  are  increasingly  scarce 
these  days.  Nonetheless,  when  we  automatically  close  the  courthouse  door  solely 
on  this  basis,  we  implicitly  express  a  value  judgment  on  the  comparative  impor- 
tance of  classes  of  legally  protected  interests. 

The  discussion  that  follows  is  not  designed  to  give  a  detailed  account 
of  the  law  of  private  enforcement  of  civil  rights,  but  rather  to  remind 
us,  in  considering  the  state  of  civil  rights,  as  described  in  this  volume, 
that  our  Nation  is,  sadly,  still  at  a  point  where  the  ability  of  private 
citizens  to  enforce  their  civil  rights  is  a  sometimes  thing. 

In  our  federal  system,  we  have  civil  rights  of  both  Federal  and 
State  orio-in,  and.  even  as  to  the  Federal  rights,  we  are  entitled  to 
enforce  them  in  both  State  and  Federal  courts.  Nonetheless,  with  few 
exceptions,  the  major  sources  of  civil  rights  are  the  provisions  of  the 
Federal  Constitution  and  Federal  statutes,  and  the  major  forum  for 

*Carole  E.  Goldberg  is  a  Professor  of  Law  at  the  University  of  California  at  Los  Angeles. 
**Herman  Schwartz  is  a  Professor  of  Law  at  the  State  University  of  New  York  at 
Buffalo. 

*** Armand  Derfner  is  a  member  of  the  Executive  Committee  of  the  Lawyers  Com- 
mittee for  Civil  Rights  and  practices  law  in  Charleston,  S.C 
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imi  forcing  those  rights  has  been  the  Federal  court  system.  Therefore,  as  > 
a  practical  matter,  when  we  discuss  the  enforcement  of  civi]  rights,  we 
mean  the  enforcement  of  Federal  civil  rights  in  Federal  courts. 

This  was  not  always  the  case.  Indeed,  for  the  first  century  of  our 
history,  principal  reliance  for  enforcement  of  Federal  rights  was  left 
in  the  State  courts,  and  the  Federal  courts  were  given  no  jurisdiction 
to  enforce  rights  created  or  guaranteed  by  the  Federal  Constitution  or 
laws  unless  the  case  involved  diversity  of  citizenship  or  one  of  the  other 
restricted  bases  of  jurisdiction.  This  approach  to  federalism  was  funda- 
mentally transformed  as  a  result  of  the  Civil  War,  whose  legacy  went 
far  beyond  the  uprooting  of  the  institution  of  slavery.  The  legacy  of 
the  Wrar  also  included  a  vast  transformation  of  the  relationship  be- 
tween the  State  and  Federal  Governments,  represented  principally  in 
the  Fourteenth  Amendment  and  augmented  in  five  major  Reconstruc- 
tion Acts — the  Civil  Rights  Acts  of  1866  and  1875,  the  First  and  Second 
Enforcement  Acts  of  1870  and  1871,  and  the  Ku  Klux  Klan  Act  of  1871. 
"Congress  clearly  conceived  that  it  was  altering  the  relationship  be- 
tween the  States  and  the  Nation  with  respect  to  the  protection  of 
federally  created  rights ;  it  was  concerned  that  State  instrumentalities 
could  not  protect  those  rights ;  it  was  realized  that  State  officers  might, 
in  fact,  be  antipathetic  to  the  vindication  of  those  rights :  and  it  be- 
lieved that  these  failings  extended  to  the  State  courts."  Mitchum  v. 
Foster,  407  U.S.  225, 242-43  (1972) . 

Out  of  this  background  also  came  a  sweeping  change  in  the  distribu- 
tion of  responsibility  between  the  State  and  Federal  courts.  It  began 
with  the  Judiciary  Act  of  1867,  which  for  the  first  time  (with  minor 
exceptions)  authorized  Federal  judges  to  issue  writs  of  habeas  corpus 
for  State  prisoners;  continued  with  the  jurisdictional  provision  of  the 
Ku  Klux  Klan  Act,  which  gave  Federal  courts  jurisdiction  to  hear 
cases  involving  civil  rights  violations  committed  under  color  of  State 
law ;  and  culminated  in  the  Judiciary  Act  of  1875  which  gave  the  Fed- 
eral courts  jurisdiction  of  all  "Federal  question  cases,"  i.e.,  all  cases 
in  which  the  claim  was  based  on  a  right  created  by  the  Federal  Con- 
stitution, treaties  or  statutes.  The  Act  of  1875,  the  most  far-reaching 
jurisdictional  statute  in  our  history  (save  the  original  Judiciary  Act 
of  1789),  was  described  by  then-Professor  Frankfurter  (in  terms  very 
different  from  the  approach  he  later  took  as  a  Justice  to  the  construc- 
tion of  the  Act  )  : 

In  the  Act  of  March  3,  1875,  Congress  gave  the  federal  courts  the  vast  range 
of  power  which  had  lain  dormant  in  the  Constitution  since  1789.  These  courts 
ceased  to  he  restricted  tribunals  of  fair  dealing  between  citizens  of  different  states 
and  became  the  principal  and  powerful  reliances  for  vindicating  eveiw  right  given 
by  the  Constitution,  the  laws,  and  treaties  of  the  United  States. — [Frankfurter 
&  Landis.  The  Business  of  the  Supreme  Court  65  (1928) .] 

It  was  to  be  many  years,  however,  before  the  expanded  jurisdiction 
came  to  be  frequently  invoked  by  private  citizens  seeking  to  enforce 
their  civil  rights.  At  first,  principal  enforcement  of  the  newly  created 
civil  rights  came — as  the  Reconstruction  Congresses  had  expected — 
from  the  Federal  Government,  through  criminal  prosecutions.  Be- 
tween 1870  and  1894,  there  were  over  7,000  Federal  prosecutions  for 
civil  rights  violations.  As  the  century  drew  to  a  close,  the  massive  re- 
treat from  the  earlier  mood,  accompanied  by  extraordinarily  restric- 
tive (and  often  disingenuous)  decisions  by  the  Supreme  Courts  slowed 
civil  rights  enforcement  to  a  trickle.  It  was  not  until  the  1940's  and 
1950's  that  real  advances  in  civil  rights  enforcement  began  again. 
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During  the  quarter  century  which  began  roughly  at  the  time  of 
World  War  II,  the  growing  national  feeling  of  support  for  civil  rights 
was  accompanied  by  several  factors  stimulating  enforcement ;  the  re- 
entry of  the  Federal  Government  into  enforcement  (beginning  with 
the  creation  of  the  Civil  Liberties  Section  of  the  Justice  Department  in 
1939) ;  the  passage  by  Congress  of  a  whole  new  body  of  law,  with 
heavy  emphasis  on  enforcement  provisions ;  concerted  efforts  by  pri- 
vate citizens  and  organizations  to  make  planned  assaults  on  systems 
of  discrimination  and  deprivation  of  civil  rights  and  liberties;  and 
adoption  by  the  Federal  courts,  for  the  first  time  in  history,  of  judicial 
doctrines  which  were  conducive  to  the  carrying  out  of  the  directions 
contained  in  our  Constitution  and  laws.  The  improved  performance  of 
the  Federal  courts  was  especially  marked  in  dealing  with  jurisdictional 
questions.  The  high  water  mark  was  represented  by  Justice  Brennams 
description  of  the  function  of  Federal  courts  in  entertaining  civil 
rights  claims : 

We  yet  like  to  believe  that  whenever  the  Federal  courts  sit,  human  rights  un- 
der the  Federal  Constitution  are  always  a  proper  subject  for  adjudication,  and 
that  we  have  not  the  right  to  decline  exercise  of  that  jurisdiction  simply  because 
the  rights  asserted  may  be  adjudicated  in  some  forum. — [Ztvickler  v.  Koota, 
3S9  U.S.  241  (1967).] 

From  that  high  mark  the  water  has  steadily  and  rapidly  receded. 
The  following  article  gives  a  detailed  summary  of  the  changes  and  of 
the-  barriers  to  access  to  Federal  courts  which  have  been  erected  in  a  few 
short  years.  The  course  from  Zivickler  to  the  present  may  well  be 
typified  by  a  case  in  which  the  Federal  courts  were  held  barred  from 
interfering  with  State  civil  proceedings  before  the  conclusion  of  those 
proceedings,  on  the  ground  that  Federal  intervention  would  most  ap- 
propriately be  sought  after  completion  of  the  State  proceedings — 
while  simultaneously  suggesting  that  intervention  at  the  latter  time 
would  be  barred  as  well !  In  a  paragraph  that  repays  careful  reading, 
the  Court  all  but  laid  to  rest  the  Zivickler  case,  the  Judiciary  Act  of 
1875,  and  the  hopes  of  those  who  think  that  the  function  of  a  Federal 
court  is  to  devise — not  to  bar — effective  remedies  for  Federal  civil 
rights : 

Appellee's  argument,  that  because  there  may  be  no  civil  counterpart  to  federal 
habeas  it  should  have  contemporaneous  access  to  a  federal  forum  for  its  federal 
claim,  apparently  depends  on  the  unarticulated  major  premise  that  every  litigant 
who  asserts  a  federal  claim  is  entitled  to  have  it  decided  on  the  merits  by  a 
federal,  rather  than  a  state,  court.  We  need  not  consider  the  validity  of  this 
premise  in  order  to  reject  the  result  which  appellee  seeks.  Even  assuming,  argu- 
endo, that  litigants  are  entitled  to  a  federal  forum  for  the  resolution  of  all  federal 
issues,  that  entitlement  is  most  appropriately  asserted  by  a  state  litigant  when 
he  seeks  to  relitigate  a  federal  issue  adversely  determined  in  completed  state 
court  proceedings.18  We  do  not  understand  why  the  federal  forum  must  be  avail- 
able prior  to  completion  of  the  state  proceedings  in  which  the  federal  issue  arises, 
and  the  considerations  canvassed  in  Younger  militate  against  such  a  result. 

Closing  the  Federal  Courthouse  to  Public  Interest  Litigation 

The  most  valuable  contribution  of  the  Warren  Court  may  turn  out 
to  be  not  its  specific  decisions  in  particular  areas,  important  as  these 


18  We  in  no  way  intend  to  suggest  that  there  is  a  right  of  access  to  a  federal  forum 
for  the  disposition  of  all  federal  issues,  or  that  the  normal  rules  of  res  judicata  and  .iudicial 
estoppel  do  not  operate  to  bar  relitigation  in  actions  under  42  USC  §  19S3  of  federal  issues 
erisins  in  state  court  proceedings.  Cf.  Preiser  v.  Rodriguez.  411  US  475.  497,  36  L.  Ed  2d 
439;  93  S  Ct.  1827  <1973).  Our  assumption  is  made  solely  as  a  means  of  disposing  of 
appellee's  contentions  without  confronting  issues  which  have  not  been  briefed  or  argued 
in  this  case. —  [Hoffman  v.  Pursue,  Ltd.,  420  U.S.  592,  606  (1975).] 
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have  been.  Rather  that  Court's  greatest  impact  may  result  from  its 
efforts  to  make  the  Federal  courts  more  available  and  responsive  to 
the  claims  of  those  wronged  by  governmental  and  private  miscon- 
duct, and  concomitant  with  that,  the  development  of  a  vigorous  and 
skillful  public  interest  bar.  Minorities,  women,  victims  of  consumer 
fraud,  poor  people,  victims  of  legislative  malapportionment,  environ- 
mentalists, prisoners,  mental  patients,  victims  of  governmental  irreg- 
ularities— all  of  these  interests  have  rarely  had  a  forum  in  which  to 
press  their  interests,  or  adequate  legal  representation.  Most,  if  not 
all  of  them,  saw  the  Federal  courts  as  just  another  part  of  a  generally 
indifferent  governmental  apparatus,  not  particularly  interested  in 
social  change.  The  Warren  Court  changed  that  and  revived  the  notion 
that  the  Federal  courts  are  and  ought  to  be  vigorous  protectors  of 
rights  guaranteed  by  the  Constitution's  meaningful  remedies — in  these 
and  other  contexts,  the  Supreme  Court  has  sharply  restricted  the 
Federal  courts'  power  to  protect  basic  rights.  Instead,  protection  of 
these  rights  has  been  relegated  to  the  State  courts,  few  of  which  have 
shown  themselves  particularly  sympathetic  to  such  interests. 

The  cases  can  be  usefully  though  roughly  categorized  as  follows: 

1.  Those  procedurally  curtailing  access  to  the  Federal  court  actions 
traditionally  in  those  courts — these  include  the  cases  on  standing 
and  class  actions. 

2.  Those  requiring  great  deference  to  State  court  proceedings — 
these  include  restrictions  on  Federal  court  injunctions  against  State 
enforcement  and  forfeiture  of  the  right  to  Federal  habeas  corpus 
review  of  constitutional  defects  in  State  court  convictions. 

3.  Those  denying  the  lower  courts  the  power  to  fashion  appropriate 
remedies  for  constitutional  violations,  including  the  grant  of  attor- 
neys' fees,  as  well  as  other  decisions  cutting  back  on  a  Federal  court's 
power  to  redress  or  prevent  harms  by  State  officials. 

I.  RESTRICTIONS  OX  WHO  CAN  SUE  IN  THE  FEDERAL  COURTS 

No  matter  how  clear  Government  or  private  misconduct  may  be, 
Federal  law  sets  certain  threshold  requirements  before  a  person  or 
group  may  challenge  those  actions  in  a  Federal  court;  the  cost  of 
litigation  imposes  additional  burdens.  In  both  these  respects,  the 
Supreme  Court  has  made  it  more  difficult  to  bring  such  a  challenge  in 
Federal  court. 

A.  Standing 

In  recent  years,  the  Burger  Court  has  revived  the  requirement  of 
standing  as  a  major  obstacle  to  litigation  in  Federal  court.  Contrary 
to  "Warren  Court  decisions  as  well  as  to  some  of  its  own  earlier  prece- 
dents, the  Burger  Court  has  made  it  difficult  for  plaintiffs  to  demon- 
strate that  they  have  satisfied  the  article  III  standing  requirement  of 
"injury  in  fact."  Furthermore,  the  Burger  court  has  interpreted  more 
narrowly  certain  prudential  standing  doctrines — such  as  the  rules 
limiting  assertion  of  another's  rights,  and  the  rules  demanding  some 
indication  that  plaintiff  was  designed  to  be  protected  by  laws  he  or 
she  relies  on. 

The  thrust  of  the  Burger  Court  decisions  on  these  issues  has  not 
been  consistently  restrictive  of  Federal  jurisdiction.  However,  the 
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absence  of  specific  guidelines  in  the  prudential  standing  doctrines  in 
particular  has  enabled  the  Court  to  deny  standing  to  members  of 
groups  whose  substantive  rights  have  been  disfavored  by  the  Court 
(such  as  the  poor) ,  and  to  allow  standing  to  members  of  groups  whose 
interests  have  been  favored.  This  modus  operandi  is  contrary  to  the 
approach  of  the  Warren  Court,  as  well  as  to  the  recommendations  of 
legal  scholars,  who  have  written  in  recent  years  that  the  standing  doc- 
trine is  a  poor  substitute  for  consideration  of  a  case  on  the  merits.  See, 
e.g.,  Albert,  Standing  to  Challenge  Administrative  Action.  An  Inade- 
quate Surrogate  for  Claim  for  Belief,  83  Yale  L.J.  425  (1974). 

Article  III  Doctrine 

1.  The  Burger  Court's  reluctance  to  find  the  existence  of  "injury 
in  fact"  is  exemplified  by  two  recent  cases,  Warth  v.  Seldin,  422  U.S. 
490  (1975)  and  Simon  v.  Eastern  Kentucky  Welfare  Rights  Organiza- 
tion, 96  S.  Ct.  1917  (1975).  In  Warth,  low  and  moderate  income  mi- 
nority group  members  who  resided  in  Rochester,  N.Y.  but  worked 
in  the  suburb  of  Penfield  challenged  Penfield's  exclusionary  single- 
family  and  low  density  zoning  ordinances  as  unconstitutionally  dis- 
criminatory in  purpose  and  effect.  A  5-4  majority  of  the  Supreme 
Court  denied  them  standing,  arguing  that  they  had  failed  to  demon- 
strate "injury  in  fact"  because  they  could  not  point  to  any  particular 
housing  project  that  they  could  have  afforded  that  would  actually  have 
been  built  but  for  Penfield's  ordinances.  The  majority  indicated  that 
its  standing  requirement  could  have  been  satisfied  only  if  a  developer 
of  such  a  low  or  moderate  income  housing  project  had  applied  to  Pen- 
field  for  permission  to  build  and  had  been  turned  down.  For  the  plain- 
tiffs, that  requirement  meant  they  would  have  to  find  a  developer 
willing  to  invest  the  tens  of  thousands  of  dollars  necessary  to  produce 
project  plans  just  to  bring  a  constitutional  challenge.  It  should  be 
noted  that  the  majority's  insistence  on  specific  cause  and  effect  rela- 
tionships between  Penfield's  ordinances  and  the  plaintiffs'  housing 
plight  occurred  at  the  pleading  stage,  when  Federal  procedural  re- 
quirements usually  are  liberal. 

2.  Similarly,  in  Simon  v.  Eastern  Kentucky  Welfare  Rights  Orga- 
nization, the  Burger  Court  majority  denied  standing  at  the  pleading 
stage  in  a  suit  by  low-income  individuals  unable  to  afford  hospital 
services  challenging  favorable  tax  treatment  granted  by  the  I.R.S.  to 
certain  private  hospitals.  The  claim  was  that  an  I.R.S.  revenue  ruling, 
eliminating  a  requirement  that  non-profit  hospitals  serve  indigents  to 
the  extent  of  their  financial  ability,  violated  the  Internal  Revenue 
Code,  and  encouraged  hospitals  to  deny  services  to  indigents.  The 
Court  failed  to  find  sufficient  allegations  of  "injury  in  fact."  because 
plaintiffs  could  not  demonstrate  that  if  the  revenue  ruling  were 
changed  to  require  more  extensive  services  to  indigents,  the  hospitals 
would  choose  to  provide  these  services  rather  than  abandon  their 
favorable  tax  treatment.  Since  plaintiffs  obviously  could  not  gain 
access  to  such  information  in  the  absence  of  the  discovery  that  litiga- 
tion makes  possible,  they  were  effectively  foreclosed  from  raising  their 
legal  claim  in  federal  court. 

By  contrast,  in  an  earlier  case,  United  States  v.  SCRAP,  412  U.S. 
669  (1973)  plaintiff  environmentalists  were  able  to  establish  standing 
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to  challenge  an  increase  in  railroad  rates,  simply  by  alleging  that  the 
increase  would  affect  environmental  quality  by  increasing  use  of  non- 
recvclable  commodities.  The  causal  relationship  between  the  rate  in- 
crease and  these  consequences  did  not  have  to  be  demonstrated  with 
particularity  at  the  pleading  stage.  The  Court's  willingness  to  find 
standing  seems  to  be  a  function  of  its  sympathy  to  the  underlying 
claims  of  the  plaintiff. 

Prudential  Standing  Doctrines 

3.  A  similar  double  standard  on  the  part  of  the  Court  is  found  in 
cases  concerning  the  prudential  standing  rule  that  limits  a  plaintiff's 
ability  to  assert  the  rights  of  another.  In  Warth,  supra,  taxpayer  citi- 
zens of  Rochester  were  denied  standing  to  assert  the  rights  of  low 
and  moderate  income  individuals  unable  to  rind  housing  in  Penfield. 
The  taxpayers'  claim  was  that  Penfield's  exclusionary  policies  imposed 
extra  costs  of  services  on  Rochester  citizens.  The  Court  insisted  that 
nothing  interfered  with  the  low  and  moderate  income  individuals 
asserting  their  own  rights,  and  that  the  taxpayers'  rights  were  not 
being  violated  indirectly.  If  the  Court  had  found  to  the  contrary  on 
either  of  these  points,  it  could  have  triggered  an  exception  to  the 
general  rule  prohibiting  plaintiffs  from  asserting  the  rights  of  others. 

4.  By  contrast,  in  Singleton  v.  Wulff,  96  S.  Ct.  2871  (1976),  a  5-4 
majority  of  the  Court  granted  standing  to  doctors  to  challenge  the 
constitutionality  of  a  State  law  denying  payment  of  Medicaid  bene- 
fits to  patients  who  underwent  certain  abortions.  The  Court  allowed 
them  not  only  to  assert  their  own  rights,  but  permitted  them  to  sue  on 
behalf  of  the  women  whose  exercise  of  the  right  to  an  abortion  was 
hindered.  The  Court  relied  on  the  physicians'  relationship  to  their 
patients ;  however,  it  is  uncertain  from  the  Court's  opinion  what  makes 
this  relationship  special  for  purposes  of  standing  doctrine.  It  appears 
that  it  was  the  sympathy  of  several  justices  with  the  particular  groups 
of  people  bringing  suit,  and  with  their  substantive  claims,  that  kept 
the  restrictive  standing  views  of  the  majority  from  carrying  the  day. 
Again,  the  Court  seems  to  be  opening  the  door  to  the  Federal  courts 
according  to  its  sympathies  with  the  particular  groups  of  people  bring- 
ing suit  and  their  substantive  claims. 

5.  The  Burger  Court  also  has  revived  a  prudential  standing 
doctrine  that  precludes  individuals  from  suing  when  the  harm  the}' 
have  suffered  is  not  peculiar  to  them,  but  rather  is  shared  by  citizens 
in  general.  According  to  this  doctrine,  courts  may  not  examine  and 
review  what  appear  to  be  flagrant  abuses  of  Government  power  so 
long  as  everyone  in  the  country  is  banned  equally.  Reasoning  back- 
wards, the  Court  infers  from  the  fact  that  the  harm  is  undifferenti- 
ated that  the  Government  action  in  question  is  outside  the  scope  of 
judicial  review.  This  approach  departs  considerably  from  that  of 
the  Warren  Court. 

Thus,  for  example,  in  Schlesm-gev  v.  Reservists  Committee  to  Stop 
the  War,  418  U.S.  208  (1974)  citizens  and  taxpayers  were  denied 
standing  by  a  6-3  majority  to  challenge  the  military  reserve  member- 
ship of  Members  of  Congress.  Plaintiffs  relied  on  Art.  I.  §  6,  el.  2 
of  the  Constitution,  which  provides  that  ';no  Person  holding  any 
Office  under  the  United  States,  shall  be  a  member  of  either  House 
during  his  Continuation  in  Office,"  and  claimed  that  the  reserve 


31 


officer/Congressmen  would  be  compromised  in  fulfilling  botli  sets 
of  duties.  And  in  United  States  v.  Richardson,  418  U.S.  166  (1974), 
a  5-4  majority  denied  a  Federal  taxpayer  standing  to  challenge  the 
provision  of  the  Central  Intelligence  Agency  Act  that  permits  with- 
holding the  C.I.A.  budget  from  public  scrutiny.  He  relied  on  the 
constitutional  provision  requiring  a  regular  statement  and  account 
of  expenditures  of  Federal  moneys,  and  claimed  he  could  not  make 
sense  of  the  overall  Federal  budget  or  intelligently  exercise  his  fran- 
chise without  information  about  the  C.I.A.  In  either  case,  it  would 
be  difficult  to  find  someone  who  had  a  more  particular  interest  in 
suing  than  his  or  her  interest  as  taxpayer  or  citizen.  Hence,  denying 
citizen  and  taxpayer  standing  was  tantamount  to  precluding  judicial 
review.  A  reading  of  the  opinion  suggests  the  Burger  Court's  under- 
lying antipathy  to  the  merits  of  the  claims  involved,  and  its  use  of 
standing  doctrine  as  a  substitute  for  decision  on  the  merits. 

By  contrast,  the  Warren  Court.,  in  Flast  v.  Cohen,  392  U.S.  83 
(1968)  allowed  standing  to  taxpayers  to  challenge  certain  Federal 
expenditures  that  benefited  parochial  schools.  The  plaintiff  taxpay- 
ers were  not  harmed  by  the  expenditures  in  some  manner  specific 
to  them.  While  the  Warren  Court  did  insist  on  some  "logical  nexus" 
between  the  plaintiffs'  status  as  taxpayers  and  the  Constitutional 
clause  they  relied  on  for  their  claim  (in  Flast,  the  First  Amendment's 
''establishment  of  religion*'  clause),  this  requirement  was  relatively 
easy  to  satisfy  in  Flast.  By  contrast,  in  Schlesingev  and  Richardson, 
the  Burger  Court  raised  this  requirement  to  a  major  obstacle  to  bring- 
ing suit.  It  seems,  for  example,  that  the  constitutional  provision  at 
issue  in  Richardson  is  much  more  directly  related  to  the  protection 
of  taxpayers  than  the  prohibition  on  establishment  of  religion  in- 
volved in  Flast, 

B.  Class  actions 

In  many  cases  of  business  or  governmental  abuse,  harm  to  any 
individual  person  is  too  small  to  make  it  financially  feasible  for  that 
person  to  sue,  whether  in  Federal  court  or  anywhere  else.  This  can 
be  true  for  excessive  utility  rates,  consumer  frauds,  •  harm  from 
pollution,  harm  from  antitrust  violations  and  the  like.  Class  actions 
have  been  developed  partly  in  order  to  facilitate  the  banding  together 
of  people  with  similar  claims.  In  many  cases,  the  wrongdoer  will 
escape  liability  completely  if  no  class  action  is  possible,  thus  defeat- 
ing both  the  deterrent  and  compensatory  purposes  of  many  Federal 
and  State  statutes. 

1.  In  a  series  of  decisions  starting  in  1969,  Snyder  v.  Hams,  394 
U.S.  332  (1969),  but  going  far  beyond  that  in  the  last  three  years, 
the  Court  has  set  up  almost  insuperable  barriers  to  the  maintenance 
of  class  actions  by  a  large  number  of  people  with  small  claims.  In 
Eisen  v.  Carlisle  &  Jacquelin.  417  U.S.  156  (1974),  a  purchaser  of 
odd  lots  of  stock  on  the  Xew  York  Stock  Exchange  suecl  two  broker- 
age firms  under  the  antitrust  laws  for  monopolizing  the  business  and 
charging  excessive  fees.  The  suit  was  on  behalf  of  a  class,  consisting 
of  himself  and  some  six  million  others.  The  District  Court  found 
that  some  214  million  members  of  the  class  could  be  identified,  and 
that  it  would  cost  $225,000  to  notify  them  individually.  The  District 
Court  therefore  devised  a  scheme' involving  notice  by  publication 
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in  the  Wall  Street  Journal  and  other  newspapers,  and  individual 
notice  to  over  7,000  key  individuals  and  groups ;  that  would  have  cost 
only  $21,750.  The  Court  also  ruled  that  90  percent  of  this  cost  should  be 
borne  by  the  defendants  since  it  had  found,  after  a  hearing,  that  they 
were  "more  than  likely"  guilty  of  having  violated  the  antitrust  laws, 
and  that  the  plaintiffs  would  prevail. 

In  a  6-3  decision,  the  Supreme  Court  ruled  that  personal  notifica- 
tion of  all  the  2.25  million  people  had  to  be  made  by  the  plaintiff, 
and  that  he  had  to  bear  the  entire  cost.  The  decision  effectively  killed 
class  actions  where  a  great  number  of  people  have  been  wronged, 
but  none  to  a  sufficiently  great  extent  to  justify  that  person's  spend- 
ing a  small  fortune  in  notifying  all  the  others  of  the  action. 

2.  Where  Federal  court  jurisdiction  is  based  on  the  parties  being 
citizens  of  the  different  States,  the  "matter  in  controversy"  must  exceed 
the  value  of  $10,000,  to  avoid  wasting  the  Federal  courts'  time  on 
minor  disputes.  Sometimes,  few  or  none  of  the  complainants  indi- 
vidually suffered  that  much  damage.  In  1969,  the  Supreme  Court 
ruled  that  where  none  of  the  plaintiffs  individually  claimed  more 
than  $10,000,  it  wasn't  enough  that  their  claims  totalled  more  than 
$10,000  in  the  aggregate.  Snyder  v.  Harris.  Four  years  later,  the 
Burger  Court  went  far  beyond  Snyder  to  limit  class  actions  for 
jurisdictional  amount  reasons.  In  Zahn  v.  InVl  Paper  Co.,  414  U.S. 
291  (1973),  200  lakefront  owners  sued  the  International  Paper  Co. 
for  polluting  Lake  Champlain  in  Vermont.  This  time,  four  of  the 
plaintiffs  did  have  claims  of  more  than  $10,000  and  the  matter  obvi- 
ously involved  a  very  substantial  sum.  Completely  ignoring  a  long 
line  of  cases  allowing  "ancillary  jurisdiction,"  which  would  have 
allowed  all  those  with  claims  of  less  than  $10,000  to  join  their  claims 
with  those  plaintiffs  whose  claims  were  in  the  requisite  amount, 
the  same  6-3  majority  as  in  Eisen  insisted  that  each  class  member 
have  the  jurisdictional  amount  and  refused  to  allow  a  class  action, 
leaving  those  with  smaller  claims  probably  without  a  viable  and 
inexpensive  remedy. 

3»  This  past  term,  the  Court  extended  its  restrictive  approach  to 
ancillary  jurisdiction  in  public  interest  cases  to  another  context.  In 
Aiding er  v.  Howard,  96  S.  Ct.  2412  (June  24,  1976),  a  school  teacher 
was  dismissed  from  her  job  without  a  hearing  because  she  was  alleged- 
ly "living  with  [her]  boyfriend"  though  her  work  was  considered 
"excellent".  She  brought  a  civil  rights  action  against  the  County 
Treasurer  and  tried  to  include  in  her  suit  a  State-law  claim  against 
the  county  itself  on  a  theory  of  ancillary  jurisdiction;  although  the 
Civil  Rights  Act  has  been  construed  as  not  permitting  suits  against 
governmental  agencies,  but  only  against  individual  officials,  State 
law  apparently  allowed  a  suit  against  the  county.  Her  purpose,  of 
course,  was  to  resolve  everything  in  one  proceeding  and  thereby  avoid 
the  expense  and  duplication  of  two  separate  suits  in  Federal  and 
State  courts.  Although  the  Supreme  Court  has  allowed  the  parties 
to  add  State  claims  to  Federal  suits  when  thev  grew  out  of  a  "com- 
mon nucleus  of  operative  fact",  UMW  v.  Gibhs,  383  U.S.  715  (1966), 
and  though  many  other  courts  and  commentators  had  approved  such 
expeditious  handling  as  the  plaintiff  tried  in  Aiding  er,  a  6-3  ma- 
jority of  the  Supreme  Court  forced  the  plaintiff  in  that  case  to  split 
her  suit  and  relegated  her  to  a  separate  State  court  proceeding  for 
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the  suit  against  the  county.  Since  State  courts  can  adjudicate  Fed- 
eral Civil  Rights  Act  claims,  see  96  S.  Ct.  at  2421,  this  means  that 
the  only  way  a  person  can  simultaneously  sue  both  the  official  agency 
and  the  individual  who  violated  his  civil  rights  is  by  staying  out 
of  Federal  court. 

II.  COMITY  AND  FEDERALISM 

In  the  name  of  comity  and  federalism,  the  Burger  Court  has  stead- 
ily reduced  the  Federal  courts'  ability  to  protect  constitutional  rights 
in  civil  and  criminal  matters  by  forcing  the  Federal  tribunals  to  defer 
to  State  court  adjudication.  The  movement  has  been  reflected  pri- 
marily in  two  areas :  Federal  court  injunctions  against  State  criminal 
and  civil  proceedings  when  the  latter  threaten  constitutional  rights ; 
State  prisoners'  rights  to  Federal  habeas  corpus. 

A.  Comity  and  injunctions  against  State  proceedings 

Decisions  of  the  Burger  Court  have  severely  restricted  individuals' 
ability  to  sue  in  Federal  court  to  protect  their  Federal  rights  against 
invasions  by  State  officers.  These  denials  of  Federal  jurisdiction  have 
occurred  in  the  name  of  "comity" — that  is,  deference  to  the  adequacy 
of  State  court  proceedings  to  protect  Federal  rights.  Thus  Federal 
courts  have  refused  to  entertain  suits  for  injunctions  or  declaratory 
judgments  with  respect  to  certain  State  court  proceedings,  even  where 
plaintiffs  claim  that  the  subjection  to  the  State  court  proceedings  will 
itself  chill  the  exercise  of  federally  protected  rights. 

1.  The  first  Burger  Court  decision  to  make  this  point  was  Younger 
v.  Harris,  401  U.S.  37  (1971).  In  Younger,  plaintiff  sued  to  enjoin 
enforcement  of  the  California  Criminal  Syndicalism  Act,  under  which 
he  was  being  prosecuted,  for  distributing  leaflets  advocating  change  in 
industrial  ownership  through  political  action.  He  claimed  that  his 
prosecution  under  the  Act,  as  well  as  the  very  existence  of  the  Act, 
inhibited  him  in  his  exercise  of  his  First  Amendment  rights  of  free 
speech  and  press.  An  8-1  majority  of  the  Supreme  Court  found  that 
the  alleged  overbreadth  of  the  statute  and  its  chilling  effect  on  First 
Amendment  rights  were  not  circumstances  so  compelling  as  to  war- 
rant Federal  intervention  to  stop  the  State  criminal  proceeding.  The 
Court  found  that  in  the  absence  of  a  showing  that  the  prosecutions 
were  in  bad  faith  or  intended  to  harass,  someone  such  as  Harris  should 
place  his  Federal  rights  initially  in  the  care  of  the  State  criminal 
courts,  and  rely  on  the  slim  possibility  of  U.S.  Supreme  Court  review 
or  a  much-delayed  Federal  habeas  corpus  petition  for  his  Federal  hear- 
ing. The  Court  apparently  believed  that  deference  to  State  court  pro- 
ceedings was  more  important  than  the  discouragement  of  speech  that 
might  follow  were  individuals  required  to  undergo  a  State  trial  before 
obtaining  a  Federal  hearing. 

2.  The  Burger  Court  seemed  to  be  lessening  the  impact  of  Younger 
in  its  later  unanimous  decision  in  Stejfel  v.  Thompson,  415  U.S.  452 
(1974).  Stejfel  permitted  Federal  courts  to  issue  declaratory  judg- 
ments (but  not  injunctions)  with  respect  to  the  constitutionality  of 
imminentlv  threatened,  though  not  yet  pending,  State  criminal  prose- 
cutions. If  a  plaintiff  were  sufficiently  skillful  to  provoke  the  police 
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into  providing  him  with  a  "ripe"  case,  without  provoking  them  bo 
much  they  arrested  him,  he  could  obtain  a  Federal  hearing.  However, 
in  HicU  v.  Miranda,  422  U.S.  332  (1975),  the  Court,  by  a  5-4  major- 
ity, held  that  a  Federal  proceeding,  properly  brought  under  the  terms 
of  Bteffel)  could  be  placed  beyond  Federal  jurisdiction  if  a  State  crim  - 
inal prosecution  were  commenced  after  the  Federal  suit  was  filed. 
Thus  in  Hicks  the  plaintiff  movie  theater  owners  had  not  been  in- 
dicted aft  the  time  they  sued  to  enjoin  enforcement  of  the  State  anti- 
obscenity  laws  on  first  amendment  grounds.  Two  of  their  employees 
at  the  theater  had  been  arrested,  and  several  reels  of  their  film  had 
been  seized  before  the  Federal  suit  was  filed.  The  Court  found  that 
State  indictments  entered  against  the  Federal  plaintiffs  soon  after 
commencement  of  their  Federal  suit  rendered  the  comity  consider- 
ations of  Younger  v.  Harris  applicable,  and  Federal  jurisdiction 
inappropriate.  The  likely  consequence  of  this  decision  is  encourage- 
ment of  State  court  prosecutions  once  a  Federal  action  has  been  filed. 
See  also  Doran  v.  Salem  Inn,  Inc.,  422  U.S.  922  (1975). 

3.  Although  Younger  was  premised  on  the  importance  of  State 
criminal  proceedings,  the  Burger  Court  extended  its  approach  to 
certain  civil  proceedings  in  Huffman  v.  Pursue,  Ltd.,  420  U.S.  592 
(1975).  There  plaintiff  had  leased  a  movie  theater,  and  the  State  had 
brought  a  civil  action  under  its  obscenity  laws  to  "abate"  the  show- 
ing of  obscene  movies  in  that  theater.  After  the  final  abatement  order 
had  been  entered,  plaintiff  sued  in  Federal  court,  alleging  the  obscen- 
ity statute  was  unconstitutional  and  seeking  an  injunction  against 
future  abatement  proceedings.  A  6-3  Court  majority  rejected  his 
arguments  that  deference  to  State  civil  proceedings  was  less  warranted, 
than  deference  to  State  criminal  proceedings.  Plaintiff  had  argued 
that  more  safeguards  existed  against  the  initiation  of  criminal  pro- 
ceedings, and  that  Federal  consideration  ultimately  was  available  only 
in  State  criminal  proceedings  due  to  the  existence  of  Federal  habeas 
corpus. 

These  Burger  Court  precedents  stand  in  sharp  contrast  to  the 
Warren  Court  decision  in  Doinbrowski  v.  Pfster,  380  U.S.  479  (1965). 
Plaintiffs  in  DombrowsJci  sued  in  Federal  court  to  enjoin  pending 
and  threatened  prosecution  against  them  under  the  Louisiana  Sub- 
versive Activities  and  Communist  Control  Law.  Plaintiffs  had  been 
subjected  to  repeated  arrests,  their  offices  had  been  raided,  and  their 
papers  had  been  seized.  The  claim  was  that  the  law  was  overbroad, 
and  that  the  prosecutions  under  it  chilled  expression  protected  under 
the  First  Amendment.  Emphasizing  the  primary  role  of  the  Federal 
courts  in  vindicating  Federal  rights',  as  well  as  the  importance  of 
protecting  speech  in  particular,  the  Court  upheld  Federal  jurisdiction. 
The  Burger  Court's  contrary  emphasis  on  respect  for  State  court  pro- 
ceedings will  probably  render  dissidents  much  less  willing  to  challenge 
the  constitutionality  of  State  legislation. 

B.  Habeas  corpus 

The  Burger  Court's  most  vigorous  effort  to  cut  down  the  protections 
for  constitutional  rights  erected  by  the  Warren  Court  has  come  in  the 
criminal  area.  This  effort  has  involved  not  onlv  a  whittling  down  of 
the  substance  of  the  various  First,  Fourth,  Fifth,  Sixth,  Eighth  and 
Fourteenth  Amendment  rights,  but  also  the  denial  of  a  Federal  forum 
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to  remedy  violations  of  these  rights,  no  matter  how  egregious  or  clear 
the  violation. 

Three  cases  decided  in  the  last  months  of  this  past  term  show  this 
tendency:  Francis  v.  Henderson,  96  S.  Ct.  1708  (May  3,  1976)  ;  Stone 
v.  Powell,  96  S.  Ct.  3037  (July  6,  1976)  ;  and  Estelle  v.  Williams,  96 
S.  Ct.  1691  (May  3, 1976). 

1.  In  Francis  v.  Henderson,  a  17-year  old  black  youth  was  indicted 
in  the  early  1960's  by  a  Louisiana  grand  jury  for  felony  murder.  Two 
months  later,  the  State  appointed — without  compensation — a  lawyer 
in  failing  health,  with  little  recent  criminal  law  experience.  He  did 
almost  nothing  to  prepare  for  the  defense  and,  among  other  things, 
failed  to  challenge  the  racial  composition  of  the  grand  jury.  The  trial 
took  one  day,  and  the  defendant  was  convicted  and  sentenced  to  life 
imprisonment ;  his  accomplices  j)led  guilty  and  received  8-year  prison 
terms.  A  Federal  district  court  later  found  that  blacks  had  indeed  been 
unconstitutionallv  excluded  from  the  grand  jury. 

In  Fay  v.  Norn,  372  U.S.  391  (1963),  the  Court  had  ruled  that  a 
person  convicted  in  a  State  court  could  bring  a  habeas  corpus  proceed- 
ing in  Federal  court  to  challenge  a  violation  of  his  constitutional  rights 
in  the  State  prosecution,  unless  the  prisoner  himself  had  "deliberately 
sought  to  subvert  or  evade  the  orderly  adjudication  of  his  Federal  de- 
fense in  the  State  court ...  A  choice  made  by  counsel,  not  participated 
in  by  the  petitioner  does  not  automatically  bar  relief".  372  U.S.  at 
433-34,  438-39.  Nevertheless,  in  Francis  v.  Henderson,  a  6-2  majority 
of  the  Supreme  Court  ruled  that  a  State  prisoner  could  be  permanently 
denied  a  Federal  forum  for  his  constitutional  claim  of  a  racially  biased 
grand  jury — even  though,  as  in  Francis,  the  claim  was  valid — if  his 
lawyer  had  neglected  to  raise  it  at  the  time  required  by  State  proce- 
dure ;  Fay  v.  Noia  was  not  even  discussed. 

2.  In  Stone  v.  Powell,  a  6-3  majority  of  the  Supreme  Court  wiped 
out  Federal  habeas  corpus  review  of  a  claim  that  a  State  court  convic- 
tion was  based  on  illegally  seized  evidence  so  long  as  a  State  court  had 
concluded  that  the  search  was  legal.  In  Stone,  a  seizure  was  made 
pursuant  to  an  arrest  under  a  vagrancy  statute  found  unconstitutional. 
The  result  of  the  decision  is  that  except  for  the  very  few  instances  in 
which  the  Supreme  Court  reviews  a  State  criminal  case  on  direct  re- 
view, the  Federal  courts  are  ousted  from  examining  unconstitutional 
State  statutes  or  policies  resulting  in  allegedly  unconstitutional  sei- 
zures. The  Court  based  its  decision  on  an  explicit  hostility  to  the  exclu- 
sionary rule,  but  as  the  dissenters  pointed  out.  Congress  and  the  habeas 
corpus  statute  did  not  give  the  Federal  courts  the  power  to  refuse  to 
redress  violations  of  a  person's  constitutional  rights  simply  because  the 
Court  doesn't  approA^e  of  a  particular  remedy  for  the  violation.  The 
logic  of  the  majority  opinion  justifies  a  fear  that  other  rights  will  soon 
be  excluded  from  Federal  habeas  corpus  protection  where  the  Court  is 
unhappy  with  either  the  scope  of  the  right,  or  the  remedy  for  its 
violation. 

8.  The  Court  took  a  somewhat  more  circuitous  route  to  curtail  Fed- 
eral court  jurisdiction  in  Estelle  v.  Williams.  In  a  Texas  criminal 
prosecution,  a  defendant  claimed  he  was  forced  to  stand  trial  in  prison 
izarb,  a  clear  violation  of  the  Constitution.  Because  the  prisoner  failed 
to  make  a  timely  objection,  the  Court  denied  him  the  right  to  take 
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his  case  to  a  Federal  habeas  corpus  court,  ruling  that  he  was  therefore 
not  compelled  to  wear  prison  garb,  thus  transforming  a  procedural  rule 
about  how  and  when  to  make  an  objection  into  a  defeat  of  the  claim 
on  the  merits.  Here  again,  the  Court  ignored  Fay  v.  N Ota's  stringent 
standards  for  determining  when  a  procedural  mistake  results  in  a  for- 
feiture of  the  right  to  raise  a  valid  Federal  constitutional  claim  on 
habeas  corpus. 

III.  FEDERAL  COURT  POWER 

In  a  miscellaneous  variety  of  decisions,  the  Supreme  Court  has 
stripped  the  Federal  courts  of  power  to  create  effective  and  practicable 
remedies  and  in  some  cases,  even  to  consider  certain  kinds  of  wrongs. 

1.  In  Rizzo  v.  Goode,  96  S.  Ct.  598  (Jan.  12, 1976),  the  Federal  dis- 
trict court  found  that  public  officials  in  Philadelphia  had  steadily 
refused  to  do  anything  to  stop  a  pattern  of  police  misconduct  in  gross 
violation  of  the  rights  of  black  people  in  Philadelphia  in  particular, 
and  of  Philadelphians  in  general.  With  the  assent  of  the  Philadelphia 
Police  Department,  and  with  the  approval  of  the  Commonwealth  of 
Pennsylvania  and  many  others,  the  Court  ordered  the  police  depart- 
ment to  put  into  effect  a  complaint  procedure  which,  incidentally,  fell 
quite  a  bit  short  of  what  the  plaintiffs  had  requested.  In  a  6-3  decision, 
the  Supreme  Court  ruled  that  the  Federal  court  had  no  power  to  issue 
such  a  ruling  where  the  attack  was  only  on  the  officials'  failure  to 
control  their  subordinates,  ignoring  a  long  line  of  cases  and  the  clear 
legislative  history  of  the  Civil  Rights  Act,  42  U.S.C.  §  1983  which 
makes  it  clear  that  the  Act  reaches  situations  where,  "by  reason  of 
*  *  *  neglect"  constitutional  rights  may  be  denied.  Monroe  v.  Pape, 
365  U.S.  167, 187  (1961) ;  Hague  v.  CIO,  307  U.S.  496  (1939) ;  and  see 
cases  collected  in  Justice  Blackmun's  dissent,  96  S.  Ct.  at  610,  611  n.2. 

2.  As  the  class  action  cases  show,  financial  barriers  to  litigation  can 
be  as  effective  as  legal  restrictions.  As  Federal  and  foundation  funds 
for  public  interest  litigation  have  dried  up,  many  Federal  courts  have 
invoked  their  equity  power  over  costs,  to  grant  attorneys'  fees  to  the 
winners  at  the  expense  of  the  losers.  Although  this  is  not  common 
in  American  law,  some  statutes  authorize  such  awards  in  public  inter- 
est cases,  and  there  were  several  lines  of  cases  that  support  the  courts' 
use  of  their  equity  power  in  this  manner.  As  Justice  Frankfurter  noted 
in  1939,  "allowance  of  [attorneys']  costs  in  appropriate  situations  is 
part  of  the  historic  equity  jurisdiction  of  the  Federal  courts."  Sprague 
v.  Ticonic  National  Bank,  307  U.S.  161,  164  (1939).  In  reliance  on 
this  authority,  numerous  Federal  courts  have  awarded  attorneys'  fees 
to  the  prevailing  parties  in  public-interest  litigation  on  the  theory 
that  those  parties  were  serving  as  "private  attorneys-general",  per- 
forming a  valuable  function  in  supplementing  the  inevitably  limited 
efforts  of  public  officials  in  protecting  the  public  interest.  In  a  5-2  deci- 
sion last  year,  the  Supreme  Court  put  a  stop  to  this  and  ruled  that 
Federal  courts  had  no  power  to  award  such  fees.  It  explicity  disap- 
proved the  decisions  of  almost  every  other  Federal  circuit,  refused 
to  find  that  the  precedents  for  attorneys'  fees  were  applicable,  and 
set  aside  an  award  to  attorneys  for  environmentalists  who  had  chal- 
lenged construction  of  the  Alaska  oil  pipeline.  Alyeska  Pipeline  Serv- 
ice Co.  v.  Wilderness  Society,  421  U.S.  240  (1975) ;  the  many  lower 
court  decisions  allowing  such  fees  are  collected  in  fn.  46  of  the  majority 
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opinion.  The  result  is  that  unless  Congress  provides  for  attorneys' 
fees,1  public  interest  groups  may  be  financially  unable  to  undertake 
complex  and  expensive  litigation.2 

3.  Eleventh  Amendment.  The  Burger  Court  has  closed  the  Federal 
courts  to  plaintiffs  seeking  damages  from  State  officers,  at  least  where 
the  relief  sought  is  so  sizable  that  its  cost  almost  certainly  will  be  borne 
by  the  State  treasury.  In  Eclelman  v.  Jordan,  415  U.S.  651  (1974), 
a  5-4  majority  of  the  Court  invoked  the  Eleventh  Amendment  to  deny 
welfare  recipients  the  right  to  sue  in  Federal  court  to  recover  unlaw- 
fully withheld  benefits.  Their  suit  was  brought  under  42  U.S.C.  §  1983 
and  asserted  that  the  withholding  of  benefits  violated  provisions  of  the 
Federal  Society  Security  Act  as  well  as  the  equal  protection  and  due 
process  clauses  of  the  Fourteenth  Amendment.  Defendants  in  fact 
were  enjoined  from  the  challenged  practices,  which  included  failure 
to  process  welfare  applications  as  quickly  as  a  Federal  timetable  re- 
quired. However,  plaintiffs  were  not  permitted  to  sue  to  recover  the 
back  benefits  they  had  been  unlawfully  denied,  the  Court  minimizing 
the  need  for  the  recovery  by  labelling  it  a  "windfall"  at  that  late  date. 

This  holding  departed  from  from  earlier  Burger  and  Warren  Court 
precedents  upholding  injunctive  remedies  against  State  officers  that 
surely  would  cost  the  State  large  sums  of  money  (e.g.,  Goldberg  v. 
Kelly,  397  U.S.  254  (1970),  requiring  hearings  before  termination 
of  welfare  benefits  to  recipients) .  Edehnan  refused  to  treat  Congress* 
enactment  of  42  U.S.C.  §  1983,  pursuant  to  its  power  to  enforce  the 
Fourteenth  Amendment,  as  an  action  superseding  the  Eleventh 
Amendment  where  retroactive  monetary  relief  was  involved.  Much 
earlier,  the  Court  had  found  that  §  1983's  authorization  of  injunctive 
suits  against  State  officers  superseded  the  Eleventh  Amendment,  Ex 
parte  Young,  209  U.S.  123  (1908).  It  should  be  noted,  however,  that 
the  Burger  Court  has  held  that  congressional  legislation,  adopted  pur- 
suant to  its  Fourteenth  Amendment  enforcement  powers,  is  capable  of 
superseding  Eleventh  Amendment  restrictions  if  it  specifically  au- 
thorizes recovery  of  money  damages  against  State  entities.  Fitzpat- 
riek  v.  Bitzer,  96  S.  Ct.  2666  (1976)  (upholding  back  pay  award  under 
1972  Amendments  to  Title  VII  of  Civil  Rights  Act  of  1964) . 

The  Court  in  Edelman  was  presented  with  the  argument  that  even 
if  the  State  enjoyed  immunity  from  retroactive  welfare  awards  under 
the  Eleventh  Amendment,  it  had  waived  that  immunity  by  participat- 
ing in  the  Federal  welfare  program.  This  program  requires  that  States 
administer  their  welfare  systems  in  accordance  with  Federal  rules  if 
they  want  to  receive  Federal  subsidies.  The  Burger  Court's  refusal  to 
find  a  waiver  under  these  circumstances  contrasts  with  the  Warren 
Court's  holding  in  Parden  v.  Terminal  R.  Co.,  377  U.S.  184  (1964), 
finding  a  waiver  immunity  from  suit  under  the  Federal  Employers 
Liability  Act  when  the  State  continued  operating  a  railroad  after 
passage  of  the  Act. 

4.  As  in  the  criminal-law  area,  the  Court  has  occasionally  used 
rulings  on  specific  substantive  issues  to  adopt  a  decisional  rationale 
that  affects  more  than  the  specific  issue  before  the  Court.  See  the  prison 


1  Legislation  to  allow  attorneys'  fees  in  actions  under  the  Civil  Rights  Acts  has  beea 
enacted.  P.L.  94-559,  90  Stat.  2641. 

2  The  Council  for  Public  Interest  Law  surveyed  public  interest  lawyers  on  the  impact  of 
Alyeska  and  found  that  "80  percent  *  *  *  reported  that  the  AlyesJca  decision  will  mean 
that  their  firms  can  do  less  public  interest  work."  Pipeline,  Dec.  1,  1975,  p,  1. 
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garb  case,  Estelle  v.  Williams,  above.  One  example  is  a  suit  for  dam-  » 
ages  to  reputation  under  the  Civil  Eights  Act,  in  which  a  6-3  majority 
of  the  Supreme  Court  reversed  a  lower  court  and  denied  relief.  Paul  v. 
Davis,  96  S.  Ct.  1976  (March  23, 1976). 

In  1972,  police  officials  in  Louisville,  Kentucky,  distributed  a  flyer 
to  businessmen  in  the  metropolitan  area  containing  "mug  shots"  of 
"active  shoplifters."  Plaintiff  Davis'  picture  was  included.  lie  had 
been  arrested  before  the  flyer  was  distributed  but  not  convicted ;  ulti- 
mately, the  case  against  him  was  dismissed.  When  the  flyer  appeared, 
Davis  was  called  in  by  his  boss  and  told  "not  [to]  find  himself  in  a 
similar  situation"  again. 

Davis  sued  the  police  officials  for  a  violation  of  his  civil  rights,  rely- 
ing on  a  recent  Supreme  Court  decision  in  1971  which  had  held  that  a 
State  could  not  harm  an  individual's  reputation  by  labelling  him  an 
"excessive  drinker"  without  affording  him  procedural  due  process. 
Wisconsin  v.  Constantineau,  400  U.S.  433  (1971).  The  Court  of  Ap- 
peals relied  on  this  decision  to  uphold  Davis'  claim. 

Nevertheless,  the  Supreme  Court  held  in  a  6-3  decision,  with  an 
opinion  by  Justice  Rehnquist,  that  damage  to  reputation  was  not 
actionable  under  the  Federal  Civil  Rights  Act.  Paul  v.  Davis,  96  S.  Ct. 
1155  (Mar.  23,  1976).  While  accepting  Davis'  claim  that  his  future 
employment  opportunities  had  been  impaired  by  the  police  officials' 
wrongly  circulating  his  photograph  as  an  "active  shoplifter",  it  ruled 
that  "reputation  alone,  apart  from  some  more  tangible  interests  such 
as  employment,  is  [neither]  'liberty'  or  'property'  by  itself  sufficient 
to  invoke  the  procedural  protection  of  the  Due  Process  Clause".  96  S. 
Ct.  at  1161.  The  Court  distinguished  a  long  line  of  cases  holding  that 
injury  to  reputation  was  sufficiently  serious  to  trigger  the  procedural 
protections  of  the  Fourteenth  Amendment  on  the  ground  that  these 
involved  "interests  *  *  *  initially  recognized  and  protected  by  state 
law  *  *  *  a  right  or  status  previously  recognized  by  State  law,"  id.  at 
1105,  rather  than  injury  to  reputation  as  such. 

The  requirement  that  only  an  interest  "recognized  by  State  law"  is 
protected  by  the  Federal  Civil  Rights  Act  is  newly  sprung.  It  was 
reiterated  several  months  later  in  a  prisoners  rights  case  where  a 
prisoner  claimed  he  should  not  be  punitively  transferred  far  from  his 
home  to  another  State,  at  great  personal  hardship  to  himself  or  his 
family,  without  a  hearing  on  the  propriety  of  the  transfer.  Meachum 
v.  Fano,  96  S.  Ct.  2532  (June  25,  1976) ;  Montanye  v.  Ilaymes,  96  S. 
Ct.  2543  (June  25, 1976) .  Reversing  several  lower  courts  a  6-3  majority 
of  the  Court  held  that  because  State  law  gave  the  prisoner  no  right  to 
be  in  a  particular  institution,  the  degree  of  hardship  resulting  from 
the  transfer  was  irrelevant. 

In  both  these  cases,  the  majority  of  the  Court  has  construed  the 
"liberty"  or  "property"  protected  by  the  Constitution  and  Civil  Right- 
Act  in  a  way  inconsistent  with  prior  decisions  and  dependent  on  the 
vagaries  of  State  law.3  Over  50  years  ago,  the  Court  declared  that 
"without  doubt  ["liberty"]  denotes  not  merely  freedom  from  bodily 


a  These  transfer  decisions  are  but  the  latest  in  a  series  of  prisoners  rights  decisions 
during;  the  Inst  three  terms  which  have  steadily  refused  to  allow  prisoners  the  constitu- 
tional rights  sousrht.  See.  e.g..  Richardson  v.  Ramirez,  418  U.S.  2d  (1974)  ;  Baxter  v. 
PaJmigliano,  97  S.  Ct.  1551  (1976)  ;  Pell  v.  Procunier,  417  U.S.  817  (1974). 

Even  where  some  of  the  ricrhts  have  been  permitted,  they  have  fallen  far  short  of  what 
many  lower  federal  courts  thought  necessary  and  appropriate.  See,  e.g.,  Wolff  v.  McDonnell, 
418  U.S.  539  (1974). 
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restraint,  but  also  the  right  of  the  individual  *  *  *  generally  to  enjoy 
those  privileges  long  recognized  *  *  *  as  essential  to  the  orderly  pur- 
suit of  happiness  by  men."  Meyer  v.  Nebraska,  262  U.S.  390  (1923). 
The  Court  has  never  made  the  definition  of  "liberty"  turn  on  recogni- 
tion by  State  or  Federal  law,  and  it  has  long  considered  reputation  as 
a  vital  interest.4 

Moreover,  with  the  rarest  of  exceptions,  almost  all  earlier  cases  had 
focused  on  the  extent  of  the  loss  inflicted  on  the  citizens  by  the  State 
officials'  wrongful  acts,  and  in  many  cases,  reputation  had  been  pro- 
tected. See  cases  cited  in  Justice  Brennan's  dissent,  96  S.  Ct.  at  1172. 
See  especially  Jenkins  v.  McKeithren,  395  U.S.  411  (1969),  which 
struck  down  a  Louisiana  statute  creating  a  Labor -Management  Com- 
mission that  had  the  power  to  brand  people  as  criminals  without  trial 
or  other  procedural  safeguards. 

There  are,  of  course,  exceptions  to  these  cases :  The  dissenting  jus- 
tices have  occasionally  been  able  to  pick  up  a  few  extra  votes.  See, 
e.g.,  Allee  v.  Medrano,  416  U.S.  802  (1974)  (5-3,  Burger,  C.J., 
White  and  Rehnquist,  J.J.  dissenting  on  many  of  the  procedural  issues, 
and  Powell  not  participating)  ;  Steffel  v.  Thompson,  415  U.S.  452 
(1974).  And  on  the  other  hand,  even  the  Warren  Court  and  some  of 
the  dissenters  have  sometimes  joined  in  a  restrictionist  holding.  See 
Snyder  v.  FI  arris,  supra ;  Younger  v.  Harris,  supra.  But  for  the  most 
part,  the  pattern  is  clear:  the  Nixon  appointees  who  now  constitute 
the  majority  of  the  Court  are  forging  a  set  of  restrictive  doctrines 
which  will  substantially  reduce  the  availability  of  the  Federal  courts 
for  public  interest  litigation.  Since  State  courts  have  not  been  espe- 
cially receptive  to  such  law  suits,  many  rights  will  remain  without  a 
remedy. 


*  See  Justice  Stevens'  dissent  in  Meachum:  "*  *  *  [N]  either  the  Bill  of  Rights  nor  the 
laws  of  sovereign  States  create  the  liberty  which  the  Due  Process  Clause  protects.  The 
relevant  constitutional  provisions  are  limitations  on  the  power  of  the  sovereign  to  infringe 
on  the  liberty  of  the  citizen.  The  relevant  state  laws  either  create  property  rights,  or  they 
curtail  the  freedom  of  the  citizen  who  must  live  in  an  ordered  society.  Of  course,  law  is 
essential  to  the  exercise  and  enjoyment  of  individual  liberty  in  a  complex  society.  But  it 
is  not  the  source  of  liberty,  and  surely  not  the  exclusive  source.  I  had  thought  it  self- 
evident  that  all  men  were  endowed  by  their  Creator  with  liberty  as  one  of  the  cardinal 
unalienable  rights.  It  is  that  basic  freedom  which  the  Due  Process  Clause  protects,  rather 
than  the  particular  rights  or  privileges  conferred  by  specific  laws  or  regulations.  *  * 
96  S.  Ct.  at  2541. 


CHAPTER  3 


The  First  Ten  Years  of  Equal  Employment  Opportunity  Law 

M.  Carl  Holman* 

A  decade  is  a  short  time  indeed  in  which  to  measure  any  social, 
economic  or  political  development.  The  almost  inevitable  tendency  is 
is  either  to  read  much  more  or  much  less  into  such  an  assessment  than 
will  prove  justified  later  by  those  who  are  not  attempting  their  exami- 
nation, as  we  are,  from  much  too  close  a  distance.  Certainly  I  have  been 
uncomfortably  conscious  of  this  problem  since  I  first  agreed,  perhaps 
too  readily,  to  accept  Charles  Markham's  generous  request  that  I 
attempt  on  "a  large  canvas"  a  "broad  brush"  review  that  would  include 
the  "broad  trends,  movements  and  themes  of  the  past  decade"  which 
coincided  with  what  we  all  know  to  be  the  relatively  short  life  span 
of  the  Equal  Employment  Opportunity  Commission. 

As  I  am  neither  economist,  social  historian,  manpower  expert,  nor 
legal  scholar,  it  was  especially  dangerous  for  Dean  Markham  to  offer 
me  wide  latitude  to  draw  upon  some  of  my  own  very  personal  judge- 
ments and  perspectives  in  carrying  out  the  assignment  of  providing 
a  reasonably  credible  overture  to  the  weightier  matter  to  follow.  At 
any  rate,  I  will  risk  infusinsr  from  time  to  time  the  unscholarly  rec- 
ollections and  reflections  of  one  Black  American  who — sometimes 
as  involved  participant,  sometimes  as  a  more  detached  observer  of  the 
events  of  the  past  decades  and  the  period  preceding — has  tried  to 
determine  what  may  have  had  some  significance  not  only  for  EEOC 
but  for  civil  and  human  rights  over  the  past  ten  years.  I  am  somewhat 
comforted  by  the  knowledge  that  the  errors  I  must  unavoidably  make 
in  trying  to  include  my  sense  of  how  it  felt,  as  well  as  to  touch  on 
some  of  the  relevant  factual  history,  will  be  corrected  by  those  who 
have  the  proven  experience  and  expertise  to  set  the  record  straight. 

Looking  back  on  the  problems  and  achievements,  the  promises  and 
betrayals  of  the  Sixties  and  the  Seventies,  one  is  reminded  how 
arbitrary  and  misleading  neat  time  frames  like  decades  can  be. 

For  the  decade  1965-75  must  itself  be  seen  against  a  much  longer 
history  too  complex  to  be  dealt  with  here,  but  worth  at  least  passing 
notice  as  we  commence.  Consider  first  that  the  economic  history  of 
American  Blacks  in  this  country  began  with  all  but  a  microscopically 
small  number  of  them  providing  their  labor  with  zero  return  to  them- 
selves and  with  no  rights,  either  as  workers  or  human  beings,  which 
anyone  had  to  respect.  In  the  period  of  more  than  350  years  which 
have  elapsed  as  Blacks  passed  from  legally  enforced  bondage  to  the 
legalized  status  of  free  citizens  and  workers,  it  is  no  discredit  to  the 
efforts  of  a  great  many  leaders  and  anonymous  Americans  that  none 
of  the  laws,  executive  orders,  court  decrees,  and  governmental  agencies 
created  during  that  time  have  yet  managed  to  close  the  economic  gap 

*M.  Carl  Holman  is  the  President  of  the  National  Urban  Coalition.  This  article  was 
given  as  a  speech  at  the  Rutgers  Law  School  in  Newark,  New  Jersey  on  November  28,  1975. 
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between  Blacks  and  Whites.  Nor  have  any  of  them  managed  to 
eliminate  either  the  institutionalized  discrimination  or  the  individual 
and  group  prejudices  which  continue  to  disadvantage  in  the  labor 
market  and  elsewhere  not  only  Blacks,  but  Latinos,  Women,  Native 
Americans  and  other  racial  and  religious  minorities. 

When  I  came  to  Washington  in  1962  to  work  for  the  U.S.  Commis- 
sion on  Civil  Rights,  an  agency  that  had  been  created  somewhat 
reluctantly  by  the  1957  Civil  Bights  Act,  that  agency  was  engaged  in 
putting  together  a  document  that  would  satisfy  President  John  F. 
Kennedy's  request  for  "a  report  on  the  civil  rights  progress  of  the 
Nation*  over  the  one  hundred  year  year  period  since  the  signing  of  the 
Emancipation  Proclamation.  After  some  vicissitudes,  the  report  was 
completed  and  duly  presented  to  the  President  at  a  meeting  in  the 
White  House — along  with  what  Mr.  Kennedy  clearly  considered  a 
rather  untimely  suggestion  from  the  Commission  that  it  promptly 
hold  some  public  hearings  in  Mississippi.  The  Beport  took  its  title  from 
a  phrase  written  by  Abraham  Lincoln  who  had  said  that  the  Emanci- 
pation Proclamation  was  intended  to  secure  "freedom  to  the  free". 

Re-reading  that  1963  volume  today,  it  is  hard  not  to  feel  somewhere 
under  the  surface  of  its  controlled  language  a  persistent  pulse  that 
was  peculiarly  typical  of  those  years  in  Washington  during  the  early 
Sixties.  The  Report  duly  chronicles  the  Black  Codes,  the  1866  Civil 
Rights  Act,  the  Hayes-Tilden  Compromise,  the  Plessy  v.  Ferguson 
decision,  the  installation  of  Jim  Crow,  and  the  lynchings  and  riots 
which  led  up  to  and  followed  the  first  war  to  make  the  world  safe  for 
the  flowering  of  democracy.  But  somehow  it  is  hard  not  to  believe, 
even  as  one  reads,  that  the  brutalities  and  false  starts  of  the  past  are 
now  about  to  give  way  to  brave  new  beginnings.  It  is  much  like  fol- 
lowing the  course  of  a  stream  that  is  often  puny  and  brackish,  balked 
for  a  time  and  forced  to  flow  underground,  but  which  is  almost  in- 
evitably on  the  verge  of  broadening  and  flowing  freely  into  the  open 
sea.  Or  in  this  case,  more  appropriately  perhaps  into  that  American 
mainstream  for  which  all  of  us  supposedly  yearned  before  this  decade 
began. 

Despite  frequent  reminders  that  Blacks  themselves  had  more  than 
a  little  to  do  with  such  liberation  as  they  were  able  to  get  their  hands 
on,  the  Report's  more  ready  sources  are  laws,  court  decrees  and  the 
activities  of  political  leaders  of  another  hue.  The  South  is  naturally 
given  a  good  deal  of  attention,  though  it  is  noted  in  the  latter  sections 
of  the  Report  that  the  North  shows  signs  of  posing  some  special  prob- 
lems. The  Brmon  v.  Topeka  decision  of  1954  is — rightly,  I  think — 
seen  as  the  most  momentous  event  of  the  1948-1962  period.  Though 
today  one  is  brought  up  short  by  the  flat  assertion  that  "Segregation  is 
a  dead  letter  in  every  area  of  public  activity."  1 

Certainly  no  one  in  this  gathering  would  make  a  similarly  optimistic 
claim  this  morning  about  employment  discrimination.  But  hindsight 
wisdom  comes  easy.  Most  of  the  Civil  Rights  Commission  delegation 
which  left  the  White  House  that  day  in  1963  were  not  overjoyed  at 
the  fact  that,  at  least  for  a  time,  we  would  be  planning  for  a  hearing 
in  Indianapolis  rather  than  Jackson,  Mississippi.  But  we  were  still 
buoyed  by  a  confidence  we  would  certainly  not  have  felt,  could  we  have 


1  Freedom  to  the  Free.  p.  199,  Commission  on  Civil  Rights,  1903. 
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been  given  a  glimpse  of  what  was  ahead  for  John  Kennedy  ana  the 
rest  of  his  countrymen  over  the  next  few  months  and  years. 

For  if  it  is  hard  to  be  sure  just  where  we  have  come  in  100  years,  or 
350  years,  it  is  if  anything  even  harder  to  sort  out,  much  less  assimilate 
the  kaleidoscopic  decade  behind  us  or  its  immediate  foreground. 

A  part  of  that  foreground  for  me  as  a  child  was  first  hearing  of 
Frederick  O'Neal  not  as  the  New  York  actor  he  later  became  but  as 
the  leader  of  a  troublemaking  local  group  called  the  "Colored  Clerks' 
Circle."  O'Neal's  group  was  only  one  of  several  scattered  local  move- 
ments in  Depression-racked  cities  around  the  country  protesting  the 
failure  to  hire  Blacks  in  White  stores  located  in  Black  neighborhoods. 
Some  of  us  were  public  school  students  when  Lloyd  Gaines  sued  to 
enter  the  University  of  Missouri  (which  W.E.B.  Dubois  shocked  a 
school  assembly  by  describing  as  "Just  another  mediocre  State 
school") ;  and  later  used  to  walk  past  the  Law  School  "for  Negroe^" 
which  was  established  instead  in  St.  Louis  in  a  building  long  known  as 
Poro  College.  Poro  College,  as  it  happens,  had  been  built  by  a  strong- 
willed  and  resourceful  Black  beautician  who  learned  more  the  hard 
way  about  "Black  Capitalism"  than  any  handbook  put  out  by  OMBE 
could  have  told  her.  Though  I  was,  like  a  good  many  of  my  elders  and 
contemporaries,  a  supporter  of  the  NAACP,  I  had  no  notion  later  still 
that  Black  lawyers  like  Charles  Houston  and  Thurgood  Marshall. 
William  Hastie,  James  Nabrit,  Eobert  Ming,  Constance  Motley  and 
Robert  Carter  were  engaged  in  taking  the  giant  step  from  "separate 
but  equal"  which  would  make  the  1954  Supreme  Court  decision  a 
dividing  line  between  one  set  of  possibilities  and  another. 

We  had  a  friend  and  college  mate  who  flew  combat  missions  in  a 
segregated  Air  Force  and  came  back  to  die  in  an  airplane  crash  and 
to  have  his  last  name  made  part  of  the  hyphenated  name  of  a  high-rise 
housing  project  in  our  home  town.  It  was  this  project,  before  it  was 
destroyed,  which  had  come  to  stand  as  a  symbol  for  all  that  was  wrong 
with  public  housing.  Wendell  Pruitt  grew  up  knowing  as  I  did  that  if 
you  went  "Down  Home"  to  Dixie  wearing  the  wrong  skin  color,  neither 
a  lieutenant's  bars  nor  any  amount  of  brainpower  or  skill  or  good  be- 
havior entitled  you  to  eat  except  behind  a  curtain  on  a  train,  or  at  a  side 
window  of  cafe.  We  knew,  too,  just  how  far  into  Indiana  and  Southern 
Illinois  and  parts  of  New  Jersey  and  New  York  "Down  Home"  reached. 
Just  as  we  later  had  no  trouble  understanding  that  young  Martin  King 
could  work  on  the  Connecticut  tobacco  farms  but  that  there  were  other 
places  where  Black  college  students  were  barred  from  serving  more 
pleasant  and  profitable  summer  apprenticeships.  Even  before  I  joined 
my  father  for  a  time  in  the  steel  mill  where  he  worked  after  migrating 
from  LeFlore  County,  Mississippi,  I  knew  about  separate  seniority 
lines.  I  was  also  fairly  certain  that  some  of  our  White  co-workers  had 
never  had  to  pass  written  tests  in  order  to  become  foremen  or  super- 
intendents. 

Later,  because  it  is  hard  to  separate  out  the  reality  versus  the  image 
of  Presidents,  we  initially  worried  more  about  Truman  who  did  indeed 
begin  the  desegregating  of  the  armed  forces,  than  we  had  about  Roose- 
velt who  did  not  (though  the  desegregation  vaccination  had  not  quite 
"taken"  completely  in  the  armed  forces  as  late  as  Viet  Nam.)  We  were 
living  in  the  authentic  Southland  during  the  "grace  period"  after  1051 
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when  the  White  Citizens'  Councils  were  forming  to  test  whether  "all  , 
deliberate  speed"  was  really  meant  to  be  taken  seriously. 

When  that  mild-mannered  Black  seamstress,  Mrs.  Rosa  Parks,  re- 
fused to  accept  any  longer  the  tradition  which  had  kept  her  and  gen- 
erations  of  other  Blacks  standing  or  sitting  in  the  segregated  sections 
of  buses  and  other  modes  of  transportation  and  public  accommoda- 
tions all  over  the  South  (not  to  mention  many  other  areas  where  the 
accents  were  different,  but  the  customs  as  rigidly  Southern),  she  and 
Martin  Luther  King,  Jr.  and  Ralph  Abernathy,  set  in  motion  more 
than  either  they  or  their  adversaries  could  probably  have  foreseen. 
Then  the  Supreme  Court  spoke  again,  supporting  the  Black  boycotters 
in  Montgomery.  1960  began  with  the  student  sit-ins  in  Greensboro,  ig- 
niting similar  protests  from  Black  campuses  across  the  South  and  for  a 
time  joining  this  younger  generation  with  the  Kings,  the  Shuttles- 
worths,  C.  K.  Steeles,  the  Fauntroys,  and  the  other  marching  ministers 
of  SCLC. 

It  is  hard  now  to  recall  that  the  Montgomery  Bus  Boycott  troubled 
a  fair  number  of  Blacks  as  well  as  Whites,  at  first,  since  boycotts  and 
marches  were  clearly  more  provocative  than  lawsuits.  Non-violence 
was  perhaps  all  right  in  India  but  hardly  suitable  for  the  unfriendly 
states  of  the  Confederacy. 

Nevertheless,  people  who  had  been  reared  to  regard  going  to  jail  as 
a  lower  class  stigma  to  be  avoided  at  all  costs  began  going  to  jail  by  the 
hundreds.  This,  despite  the  fact  that  a  great  many  of  the  best  news- 
papers and  the  most  respected  moderate  leaders  wondered  aloud  if 
there  might  not  be  a  better  way. 

Young  and  older  Blacks  and  Whites  went  South  to  register  voters 
and  to  challenge  Southern  America's  apartheid. 

And,  as  if  on  cue,  there  were  bombings  of  Black  homes  and  churches 
(a  problem  addressed  by  the  1962  Civil  Rights  Act).  There  were  the 
attacks  on  the  CORE-led  Freedom  Riders,  though  the  ICC  order 
which  followed  was  only  a  first  step  in  carrying  out  the  ban  on  segre- 
gation in  interstate  travel  ordered  by  the  courts  more  than  ten  years 
earlier. 

A  very  high  price  was  paid  in  Mississippi's  red-neck  counties,  in 
Terrell  and  across  Southeastern  Georgia,  in  Anniston  and  Birming- 
ham and  Selma  and  in  the  now  forgotten  places  like  the  simmering 
outdoor  stockade  in  Rock  Hill,  South  Carolina. 

I  remember  also  how,  during  these  years,  some  of  us  stood  one  night 
in  a  small  Mississippi  town  amid  the  stench  of  tear  gas  from  the  night 
before,  while  State  and  local  officers  did  nothing  as  a  hostile  crowd 
threw  rocks  and  pushed  and  kicked  Black  and  Whites  at  a  voting 
rally.  We  supposedly  represented  the  "Federal  presence" — people 
from  half  a  dozen  Federal  agencies,  including  the  Justice  Department 
and  the  FBI.  All  of  the  Federal  officials  on  the  scene  did  manage  to  do 
one  thing — take  notes.  There  were  no  arrests,  and  so  far  as  I  know,  no 
charges  were  ever  brought.  These  were  the  years,  of  course,  when 
anonymous  bodies  were  found  in  the  Pearl  River,  when  Medger  Evers 
and  Chaney  and  Schwerner  and  Goodman  and  Reeb  and  Liuzzo  died. 

The  country  has  sometimes  absorbed,  but  more  often  rejected,  as  the 
human  body  will,  large  infusions  of  change.  It  has  seldom  ever,  it 
seems,  been  ready  for  change.  A  well  known  White  Alabama  columnist 
shared  with  his  readers,  back  around  1957,  the  uncorroborated  inf orma- 
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tion  that  President  Eisenhower  was  strongly  opposed  to  desegregation, 
though  the  columnist  confessed  to  having  his  doubts  about  Attorney 
General  Brownell.  Perhaps  neither  the  country  nor  the  President  was 
fully  prepared  to  send  troops  into  Little  Rock  to  support  the  court's 
desegregation  order,  but  the  troops  were  sent  and  the  order  upheld.  So 
was  it  eventually  with  the  University  of  Alabama ;  so  with  the  Uni- 
versity of  Georgia;  so  with  the  University  of  Mississippi.  President 
Roosevelt  issued  an  Executive  Order  against  discrimination  in  hiring 
because  the  country  was  not  ready  for  a  threatened  March  on  Wash- 
ington in  the  middle  of  a  serious  war  effort.  But  twenty  years  later 
there  were  more  warnings  than  are  now  remembered  that  neither  our 
Capital  nor  the  country  was  quite  prepared  for  the  gathering  before 
the  Lincoln  Memorial.  Generally,  it  is  somewhat  curiously  argued  that 
these  changes — even  the  creation  of  an  agency  like  EEOC  which  was 
promptly  dubbed  by  some  a  "paper  tiger" — would  endanger  all  the 
excellent  progress  which  we  had  been  making  up  to  that  time. 

Though  the  media  are  generally  ambiguous  interpreters,  much  less 
allies  for  any  movement,  it  was  clearly  important  that  for  a  time  in  the 
early  Sixties  the  media  came  to  see  civil  rights  as  prime  time  news. 
Selma  and  Birmingham  with  their  dogs,  fire  hoses,  and  flailing  police 
clubs  and  cattle  prods  were  thrust  upon  the  consciousness  of  a  world- 
wide audience.  The  March  on  Washington  in  1963 — which  was  at  one 
and  the  same  time  played  down  by  certain  bureaucrats  and  prepared 
for  by  others  almost  as  if  girding  for  a  War-of-1812  style  assault  on 
the  Capital — was  billed  as  a  massive,  peaceful  demonstration  for  "Jobs 
and  Freedom".  Peaceful  and  massive  it  was — perhaps  the  high  water 
mark  of  the  public  expression  of  inter-racial  good  feelings  and  concern 
in  our  time,  capped  off  by  Martin  King's  eloquent  affirmation  of  the 
idea  of  equality  and  brotherhood.  The  March,  however,  proved  not 
enough  to  force  decisive  action  of  the  kind  A.  Phillip  Randolph, 
Bayard  Rustin,  Roy  Wilkins,  Whitney  Young,  John  Lewis,  Dorothy 
Height,  and  the  labor  and  religious  leaders  had  hoped  to  achieve.  They 
met  with  young  President  Kennedy  and  with  legislative  leaders,  but 
jobs  and  civil  rights  legislation  were  not  immediately  forthcoming.  In 
the  end,  it  was  probably  Birmingham  and  Selma  and  the  assassination 
of  the  gifted  young  President  (who  had  probably  felt  he  could  hope 
to  achieve  more  in  foreign  affairs  and  getting  the  economy  moving 
again)  that  made  it  possible  for  Lyndon  Johnson  to  spearhead  from 
the  White  House  the  fight  for  the  passage  of  the  1964  Civil  Rights  Act. 

And  even  so,  the  civil  rights-labor-religious  coalition  and  the  bi- 
partisan civil  rights  forces  on  the  Hill  had  no  easy  time  of  it.  While 
omnibus  bills  have  some  advantages,  they  understandably  have  more 
than  their  share  of  problems — especially  when  they  mandate  social 
change.  Title  VII,  it  will  be  remembered,  was  written  into  the  bill  by 
the  Congress  and  was  there  seized  upon  by  "Judge"  Smith  of  Virginia 
who  added  a  section  on  sex  discrimination  in  the  mistaken  belief  that 
this  was  a  fairly  sure  means  of  bringing  down  the  whole  house  of 
-cards.  Compromising  back  and  forth,  and  some  determined  leadership 
finally  gave  us  the  Civil  Rights  Act  of  1964 — complete  with  a  new 
Federal  agency,  the  Equal  Employment  Opportunity  Commission. 

This  agency  was  considerably  weaker  on  paper  than  certain  of  its 
State  and  local  counterparts  already  in  being.  It  could  educate,  con- 
ciliate and  give  technical  assistance  on  the  basis  of  complaints  by 
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employers  of  companies  with  k2.~>  or  more  workers.  While  EEOC  itself 
had  no  enfocclameot  power,  the  attorney  general  could  bring  suit  when 
EEOC  filed  allegations  of  a  "pattern  or  practice"  of  discrimination. 
For  four  that  it  might  be  too  precipitate  in  well  doing,  EEOC  wa,s 
noi  to  begin  operations  until  a  full  year  after  the  signing  of  the  law. 
But  at  least  with  the  passage  of  the  1964  Civil  Eights  Act  the  Con- 
gross  had  at  long  last  joined  the  courts  and  the  Executive  Branch — 
represented  by  some  rather  unevenly  administered  executive  orders — 
in  affirming  that  job  discrimination  based  on  race,  religion,  or  sex  was 
a  legitimate  matter  of  Federal  concern.  Small  wonder  though,  that 
from  the  outset  many  observers  looked  for  more  significant  fruits  of 
the  1901  Act  to  come  from  Title  VI  which  forbade  discriminatory  use 
of  funds  in  federally  financed  activities;  from  Title  II,  outlawing  dis- 
crimination in  public  accommodations  and  facilities;  and  even  from 
the  admittedly  inadequate  voting  rights  section  of  the  bill. 

Lest  we  seem  to  be  singling  out  Judge  Smith  as  a  solitary  sinner,  it 
might  be  instructive  to  return  to  the  record  to  see  how  many  great  and 
good  institutions  not  only  had  doubts  about  the  wisdom  of  cease  and 
desist  power  for  EEOC,  but  were  exceedingly  anxious  to  exempt  them- 
selves and  their  activities  from  the  tender  mercies  of  this  anything 
but  formidable  new  agency.  The  right  to  eat  at  a  lunch  counter,  it 
seems,  was  one  thing,  but  jobs  were  quite  another.  For  we  are  a  nation 
where  jobs  mean  not  only  food,  clothing,  housing,  and  schooling,  but 
status  and  recognition.  The  question  of  who  works  where  and  at  what 
level,  for  and  with  whom,  was  clearly  an  area  into  which  governmen  t 
should  move  cautiously — with  perhaps  somewhat  less  concern  for  mak- 
ing a  good  omelet  than  for  injudiciously  breaking  eggs. 

During  those  months  before  Title  II  of  the  1964  Civil  Rights  Act 
actually  became  the  law  of  the  land,  some  of  us  found  ourselves  joining 
Governor  Collins  and  civil  rights  agency  teams  from  Washington  in 
regional  meetings  designed  to  help  hotel  keepers,  restaurant  owners, 
sheriffs,  policemen  and  magistrates — particularly  in  the  Southern  and 
border  states — understand  how  the  rules  were  to  be  played  under  the 
public  accommodations  section  of  the  new  legislation.  So  it  happene  I 
that,  despite  some  hitches  and  hold  outs,  it  did  actually  come  to  pass  in 
relatively  short  order  that  Blacks  and  their  families  with  the  ability  to 
pay  could  eat  in  most  restaurants  and  find  lodging  in  most  hotels  and 
motels.  The  newly-won  right  even  began  to  be  available,  in  towns  oft' 
base,  to  Black  military  men  and  their  families,  who  finallv  were  able 
to  secure  meals  and  lodging — formerly  available  only  to  Whites  or  to 
dark-skinned  foreigners  carrying  cards  issued  by  the  post  command 
certifying  that  they  were  indeed  guests  of  the  Nation  being  trained  in 
our  conn  by,  rather  than  American-born  Blacks. 

EEOC  (originally  headed  by  Chairman  Franklin  D.  Roosevelt,  Jr. 
before  he  resigned  to  run  for  office)  probably  gained  its  first  visibility 
for  most  observers  with  the  Newport  News  Agreement.  It  is  perhaps 
hard  for  some  for  us  to  remember  that  back  in  1965/66  there  weiv 
actually  people  in  Washington  who  felt  that  the  Newport  News  Agree- 
ment heralded  what  would  surely  be  a  series  of  victories  in  which  a 
tonm  of  federal  agencies,  along  with  civil  rights  forces,  would  deal 
firmly  and  effectively  on  behalf  of  minority  employees.  Here  was  a 
battle  being  waged  on  behalf  of  5,000  Black  employees  of  a  federally- 
assisted  shipbuilding  company  with  22,000  employees.  True  enough. 
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after  findings  of  non-compliance  by  EEOC,  based  on  complaints  of 
discrimination  filed  by  Black  workers  supported  by  the  Legal  Defense 
Fund  and  the  NAACP,  the  EEOC  was  unsuccessful  in  its  initial  con- 
ciliation efforts.  But  then  the  Defense  Fund  sued,  the  Justice  Depart- 
ment prepared  to  bring  suit ;  on  the  advice  of  the  Office  of  Contract 
Compliance,  Secretary  of  Labor  Williard  Wirtz  suspended  all  further 
contracting.  EEOC,  the  Department  of  Labor,  the  Justice  Depart- 
ment, the  Defense  Department  and  the  Navy  joined  in  the  negotiations 
with  the  shipbuilding  company.  Finally,  the  agreement  was  approved 
!  y  the  company,  the  Federal  agencies  the  charging  parties  and  the 
Legal  Defense  Fund — and  later  by  the  union,  the  Peninsula  Ship- 
builders Associations.  Results  included  nearly  3,900  promotions  for 
j  lack  employees,  promotion  of  twenty  Blacks  to  supervisory  positions, 
certification  of  seventy-five  others;  along  with  elimination  of  seg- 
regated seniority  lines  and  facilities. 

A  good  deal  was  learned  in  the  course  of  negotiating  and  imple- 
menting this  agreement.  It  was  doubtlessly  naive  to  think  that  a 
number  of  similar  agreements  might  have  followed  with  a  minimum 
of  friction  and  lost  motion.  Even  with  the  exercise  of  considerable 
cooperation  among  the  agencies,  and  some  initiatives  and  cooperation 
by  the  company,  the  Newport  News  Agreement  was  not  without  its 
flaws,  of  course.  But  it  was  surely  a  considerable  improvment  on  the 
track  record  of  Plans  For  Progress — many  of  whose  members  in 
EEOC  hearings  turned  out  to  have  poorer  performance  records  than 
companies  which  had  never  signed  Plans  For  Progress  agreements. 
But  the  Newport  News  Agreement  was  far  from  universally  admired. 
At  least  one  senator  and  a  well  known  business  magazine  were  espe- 
cially exercised  over  the  whole  thing.  Nor  were  all  the  Federal  actors 
involved  thereafter  cited  for  valor  and  provided  with  all  the  rewards 
of  a  grateful  government. 

Indeed,  the  whole  exercise  perhaps  lacked,  for  some,  the  untram- 
meled  spontaneity  of  voluntarism.  I  would  be  the  last  to  deny  that 
some  very  good  things  have  been  accomplished  voluntarily.  But  it 
strokes  minority  citizens  especially  that  Americans  are  great  believers 
m  A^oluntary  approaches  to  problems  they  would  much  rather  not  have 
solved  at  all.  Or  as  a  Saturdav  Evening  Post  editorial  of  about  this 
same  period  put  it,  speaking  for  White  Americans, 

We  are  all,  let  us  face  it,  Mississippians.  We  all  fervently  wish  that  the  Negro 
I  rolbleto  did  not  exist,  or  that,  if  it  must  exist,  it  could  be  ignored.  Confronted 
with  the  howling  need  for  decent  schools,  jobs,  housing,  and  all  the  other  mini- 
mum rights  of  the  American  system,  we  will  do  our  best,  in  a  half-hearted  way,  to 
correct  old  wrongs.  The  hand  may  be  extended  grudgingly  and  patronizingly,  but 
anyone  who  rejects  that  hand  rejects  his  own  best  interests.  For  minimum  rights 
are  the  only  rights  we  are  willing  to  guarantee,  and  above  those  minimum 
rights  there  is  and  will  continue  to  be  a  vast  area  of  discrimination  and  in- 
equity and  unfairness,  the  area  in  which  we  claim  the  most  basic  right  of  all— 
the  right  to  be  stupid  and  prejudiced,  the  right  to  make  mistakes,  the  right  to 
be  less  and  worse  than  we  pretend,  the  right  to  be  ourselves.2 

Even  the  sketchiest  review  of  the  history  of  the  battle  against  job 
discrimination  from  Truman's  time,  through  PCEEO,  to  EEOC  and 
OFFCC  in  the  Sixties  and  Seventies  demonstrates  the  need  for  at  least 
a  pinch  of  such  leavening  as  that  quote  provides  if  one  is  to  under- 
stand how  tedious  the  journey  and  how  booby-trapped  the  road  has 


1  'A  New  White  Backlash?"  The  Saturday  Evening  Post  (September  10,  1966),  p.  88. 
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been  from  voluntarism  toward  what  Anglo-Saxons  used  to  call  "the 
strong  law."  As  the  law  stiffened,  gains  were  made,  but  the  past  ten 
years  represent  a  mix  of  breakthroughs  and  frustrations. 

In  March  of  1966  Willie  Griggs,  a  Black  janitor  at  the  Duke  Power 
Company's  Dan  River  Plant,  and  12  of  his  co-workers,  with  the  help 
of  the  NAACP.  filed  charges  of  job  discrimination  with  EEOC.  After 
losing  at  the  District  Court  and  Appellate  levels,  with  EEOC  join- 
ing the  plaintiffs  as  a  "friend"  of  the  court,  the  case  moved  to  the  Su- 
preme Court  which  unanimously  ruled  for  the  plaintiffs,  holding  that 
general  tests  and  diplomas  alone  do  not  measure  ability  to  perform 
on  the  job.  The  Court's  action  validated  EEOC's  testing  guidelines 
which  require  that  any  tests  used  be  actually  job-related. 

Since  EEOC  did  have  the  power  to  hold  hearings,  hearings  were 
held  in  an  effort  to  shed  the  kind  of  light  on  the  problems  and  to 
identify  broader  targets  than  the  complaint-by-complaint  process 
could  provide.  Hearings  in  1967,  under  Chairman  Stephen  Shulman, 
spotlighted  discrimination  in  North  and  South  Carolina's  textile  in- 
dustries. The  hearings  were  boycotted  by  industry  leaders,  lending 
further  credence  to  Shulman's  statement  at  one  point  that  EEOC  was 
trying  to  "hunt  elephants  with  a  fly  gun."  In  1968,  Chairman  Clifford 
Alexander  held  public  hearings  in  New  York  City  on  discrimination 
against  Blacks,  Puerto  Ricans,  women  and  Jewish  citizens  in  major 
corporations,  financial  institutions  and  the  communications  industry — 
noting  exceptions  among  certain  banks  and  insurance  companies.  In 
March  of  1969,  similar  hearings  reviewed  the  job  practices  of  the  aero- 
space, motion  picture  and  television  industries.  Chairman  William 
Brown  in  June  1970  held  hearings  in  Houston  where  Mexican-Ameri- 
cans, Blacks  and  women  were  shown  to  have  less  than  their  reasonable 
share  of  jobs  in  that  city's  booming  economy.  In  1971  in  Washington, 
D.C.,  it  was  the  turn  of  the  country's  gas  and  electric  utilities. 

The  A.T.  &  T.  case  bridged  two  periods  in  the  agency's  legislative 
life.  The  case  had  its  origins  in  1970  when  EEOC  asked  the  FCC  for 
permission  to  intervene  in  a  rate  increase  case,  arguing  a  linkage  be- 
tween job  discrimination  and  employee  turnover.  NOW,  the  NAACP, 
the  Mexican- American  Legal  Defense  Fund  and  other  civil  rights 
groups  joined  in  the  action.  GSA  in  September,  1972,  approved  the 
company's  affirmative  action  plan ;  EEOC  demurred ;  the  Department 
of  Labor  reclaimed  jurisdiction  from  GSA,  rejecting  A.T.  &  T.'s  plan. 

By  March  of  1972  the  law  signed  by  President  Nixon  had  given 
EEOC  the  power  to  file  suit  in  Federal  district  courts  against  private 
employers,  employment  agencies  and  unions,  and  had  extended  its 
jurisdiction  to  State  and  local  governments  and  public  and  private 
educational  institutions.  On  January  18, 1973,  a  consent  decree  signed 
by  AT&T,  EEOC  and  the  Department  of  Labor  provided  immedi- 
ate pay  increases  for  36,000  women  and  minority  workers.  Fifteen 
million  dollars  in  lump  sum  payments  to  13,000  women  and  2,000 
minority  men,  later  rose  from  $38  million  to  a  total  of  $45  million 
borause  of  further  wage  adjustments. 

Chairman  John  Powell  became  head  of  the  agency  in  January  1974. 
In  April  of  1974,  EEOC,  the  Department  of  Labor  and  the  justice 
Department  brought  suit  against  the  largest  steel  producers  in  the 
country,  also  naming  the  Steel  workers'  Union  as  a  defendant.  The 
consent  decree  which  followed  provided  back  pay  of  over  $30  million 
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to  minority  and  women  employees;  the  companies  and  the  unions 
agreed  to  a  set  of  goals  for  new  job  openings  and  established  a  new 
plant- wide  system  of  seniority. 

EEOC  came  into  being  during  a  period  of  intense  Federal  activism 
and  social  experimentation,  much  of  it  in  reaction  to  even  more  in- 
tense and  at  times  explosive  dissatisfaction  among  first  one,  then  an- 
other segment  of  the  population.  It  could  be  said  that  the  Moynihan 
Report  on  the  Negro  Family  of  1965,  the  Poverty  Program  and  the 
other  Great  Society  Programs,  and  the  Coleman  Report,  each  in  their 
own  way  represented  rationales  for  action  which,  in  moving  "beyond" 
early-Sixties  Civil  Rights,  Southern-style,  managed  both  to  claim 
continued  concern  for  Blacks  and  other  minorities  and  to  consciously 
or  unconsciously  relegate  discrimination  to  at  best  a  secondary  role. 
It  was  because  people  were  poor,  or  from  broken  homes,  or  were  cul- 
turally deprived  or  from  families  which  could  not  provide  the  middle 
class  educational  ambience  for  which  schools  serve  no  substitute  that 
government  must  act.  Being  Black  or  female  or  a  member  of  the  wrong 
religious  group  was  seen  to  be  less  important,  less  challenging.  Mutual 
shock  and  disillusionment  marked  the  clash  of  Moynihan  supporters 
and  most  of  the  rest  of  the  civil  rights  community  at  the  White  House 
Conference  to  Fulfill  These  Rights.  As  in  the  later  Wattenberg- 
Scammon  controversy,  one  side  insisted  that  it  was  offering  a  viable 
strategy  upon  which  new  gains  might  be  built.  The  other  side  con- 
tended that  in  one  case  a  tangled  web  of  tragic  consequences  deriving 
from  Southern  social  and  economic  racism  and  later  compounded  by 
more  subtly  repressive  and  demeaning  machinery  for  keeping  mi- 
grants of  the  same  color  at  the  bottom  of  the  heap  in  the  North  was 
being  presented  in  such  a  way  as  to  convict  the  victims  both  for  their 
own  failures  and  for  not  devising  remedies  that  lay  beyond  their 
reach. 

In  the  second  instance,  it  was  difficult  to  be  content  with  the  economic 
gains  of  a  relatively  thin  and  shaky  stratum  of  middle  class  Blacks, 
supported  by  more  wage  earners  per  dollar  than  their  White  counter- 
parts (except  for  college  educated  Black  women,  many  of  whom  could 
as  easily  trade  their  degrees  for  typewriters  as  could  their  White 
sisters).  Nor  could  those  Blacks  who  were  dropping  further  behind 
both  the  majority  of  Whites  and  a  minority  of  their  Black  brethren 
find  even  as  much  comfort  as  Black  college-trained  males  might  be  ex- 
pected to  derive  from  the  fact  that,  as  Andrew  Brimmer  pointed  out, 
they  were  earning  only  as  much  as  Whites  with  high  school  training. 

Meanwhile,  neither  the  original  WIN  Program  nor  Day  Care  nor 
the  FAP  fiasco  brought  millions  of  Whites  as  well  as  Blacks  any 
closer  to  liberation  from  the  punitive  welfare  machine  which  nobody 
likes.  Though  it  appears  that  some  politicians  would  rather  run  against 
it  and  its  victims  than  to  repair  it  or  replace  it. 

It  is  one  of  America's  abiding  mysteries  that  so  many  White  citizens 
fail  to  understand  that  Blacks  and  Browns  find  it  hard  to  be  enthusias- 
tic at  the  news  that  they  are  some  minute  fraction  closer  on  the  nation- 
al statistical  charts  than  they  were  a  decade  ago  to  being  as  healthy, 
or  well-housed  or  well-paid  for  the  same  training  and  work  as  Whites. 
A  similar  mystery  is  the  apparent  belief  that  it  is  all  right  to  ignore  the 
fact  that  there  are  numerically  more  poor  Whites  than  Blacks,  so  long 
as  enough  more  affluent  Americans  can  remain  convinced  that  poverty 
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is  mainly  a  peculiar  affliction  of  Blacks,  Puerto  Eicans  and  Chicanos  » 
who  could  do  a  bettor  job  of  supporting  themselves  if  only  they  would. 

Some  of  the  Great  Society  programs,  of  course,  achieved  or,  before 
Viet  Nam  intervened,  were  on  their  way  to  achieving  a  great  deal  more 
than  they  are  commonly  given  credit  for.  Certainly  history  may  show 
them  as  not  stacking  up  at  all  badly  against  Black  Capitalism  and  the 
r  cisions,  cutbacks,  and  the  more  chilling  states-rights  revisited  mani- 
festations of  the  New  Federalism  which  the  National  Urban  Coalition 
and  some  of  its  locals  have  seen  in  attempting  to  monitor  such  pro- 
grams as  General  Revenue  Sharing.  Large  and  complex  unbanized 
societies  do  require  some  planning,  some  governmental  intervention, 
some  efforts  to  get  the  public  and  private  sectors  working  together 
overtime  to  see  whether  there  is  a  better  way,  for  example,  to  make 
Title  I  of  ESEA  work  than  to  give  most  of  the  money  to  the  wrong 
people  for  the  wrong  things;  to  make  low  and  moderate  income  hous- 
ing subsidy  programs  work  rather  than  scrapping  them  before  we 
know  how  much  of  the  problem  was  really  official  fraud  or  incom- 
petence and  how  much  a  need  to  rethink  and  re-tool  the  programs.  To 
begin  doing  that  now  would  certainly  cost  some  money.  But  it  would 
cost  less  a  month  or  so  or  a  year  from  now  than  it  is  likely  to  cost 
another  decade  from  now. 

What  does  all  this  have  to  do  with  EEOC  ? 

I  believe  that  the  Sixties  started  out  to  be  perhaps  too  hopeful  a  dec- 
ade— but  was  nevertheless  far  from  being  either  an  era  of  misguided, 
trouble-making  policies  or  a  time  of  progressively  brillant  achieve- 
ments in  the  social  and  civil  rights  field.  Both  for  better  and  worse 
the  Sixties  did  create  or  release  the  forces  which  have  very  significantly 
altered  the  social,  economic  and  political  climate  of  the  mid-Seventies 
in  which  EEOC  must  now  operate. 

Most  of  you  have  probably  seen  news  articles  or  the  report  itself 
detailing  the  failures  of  Title  VI  enforcement.  We  are  familiar  with 
the  scanty  achievements  of  the  Philadelphia  Plan  and  the  other  Home 
Town  Plans  for  getting  more  Blacks  and  other  minorities  into 
federally-assisted  construction  jobs.  We  are  meeting  in  perhaps  the 
only  city  where  an  ultimately  stronger  home-town  plan  (growing  out 
of  controversy  and  then  many-sided  negotiations  in  which  our  local 
urban  coalition  played  a  significant  role)  was  actually  rejected  and 
countered  by  what  State  and  local  private  sector  and  Government 
leaders  generally  considered  a  watered  down  and  less  effective  program 
out  of  Washington.  These  and  other  developments  clearly  have  not 
occurred  in  isolation  from  the  rest  of  what  has  been  going  on  during 
the  turbulent  Sixties  and  the  turgid  Seventies. 

Edward  C.  Sylvester,  former  Director  of  the  Office  of  Contract 
Compliance  noted  the  difficulties  he  and  his  successors  had  in  strug- 
gling with  the  "lethargy,  disbelief  and  sometimes  downright  resistance 
witjun  the  procurement  offices  of  the  various  Eederal  contracting  agen- 
cies which  were  the  main  points  of  contact  with  thousands  of  contrac- 
tors employing  roughly  fifty  million  people."  He  recalled  that  both 
EEOC  and  OFCC  met  with  considerable  opposition  as  they  attempted 
to  define  a  results-oriented  program  based  on  goals  and  time  tables  at 
a  time  when  EEOC  was  swamped  with  individual  complaints  and 
hampered  by  a  lengthy  conciliation  process,  while  the  Justice  Depart- 
ment's Civil  Eights  Division  felt  it  must  concentrate  on  school  desegre- 
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gation  cases  and  gave  little  attention  to  referrals  of  EEOC  cases  for 
prosecution.  He  and  others  see  the  principal  and  quite  limited  achieve- 
ment of  the  government  from  1964  to  about  1970  as  focusing  em- 
ployers' attention  on  job  discrimination,  establishing  the  legitimacy  of 
affirmative  action,  raising  the  issues  of  unvalidated  tests,  back  pay  for 
past  discrimination,  pinpointing  seniority  as  a  barrier  to  equal  em- 
ployment opportunity  and  special  notifications  and  arrangements  to 
expedite  upgrading.  The  aggregate  gain  in  real  terms  was  nominaly 
except  in  new  hires.  "The  fact  remains,"  Sylvester  says,  "that  the  basic 
problem  involving  millions  of  employees  and  thousands  of  employers 
was  hardly  scratched." 

Some  of  us  may  recall  a  meeting  in  San  Francisco  on  BART  (Bay 
Area  Rapid  Transit)  which  seemed  to  provide  an  unusual  opportunity 
for  emplo}Ting  and  preparing  for  employment  of  Blacks,  Chicanos  and 
women  becauses  it  was  a  long-term  project  with  heavy  Federal  involve- 
ment. Community  leaders  became  increasingly  unhappy  as  neither 
the  BART  nor  the  Federal  officials  seemed  able  to  provide  very  much 
in  the  way  of  clear  guarantees.  At  one  point  a  regional  representative 
of  one  of  the  Federal  procurement  agencies  warned  that  contractors 
might  well  sue  the  Government  for  breach  of  contract  if  it  "held  up 
important  work  and  threw  things  behind  just  on  the  basis  of  some 
civil  rights  stuff."  When  a  couple  of  the  civil  rights  officials  from 
Washington  suggested  that  perhaps  the  agency  could  threaten  to 
counter-sue  on  the  basis  of  breach  of  the  Title  VI  and  Title  VII  re- 
quirements of  the  Civil  Rights  Act  of  1964,  the  regional  procurement 
agency  man  shook  his  head  in  disbelief  and  stomped  out  of  the 
meeting. 

Later,  a  delegation  of  Black  and  Chicano  community  representa- 
tives who  had  not  been  a  part  of  the  meeting  sent  in  for  presentation  to 
the  Federal  conferees  the  cryptically  S}^mbolic  gift  of  a  watermelon. 

For  EEOC  especially  the  picture  changed  somewhat  in  the  Seventies 
following  the  granting  of  new  powers.  The  government  began  pushing 
through  some  class  settlements. 

Sylvester  concluded,  however,  and  some  other  former  officials  of 
both  agencies  concur  that  "just  as  the  thrust  of  the  Sixties  and  early 
Seventies  showed  signs  of  bearing  fruit,  the  Depression  of  the  Seven- 
ties hardened  employer  and  union  resistance  to  affirmative  action  and 
much  of  the  limited  gain  has  been  lost." 

Martin  King  saw  earlier  than  did  most  of  those  concerned  with 
civil  rights  outside  and  inside  government  that  Viet  Nam  was  any- 
thing  but  a  side  issue,  somebody  else's  business.  For  this  incredibly 
destructive  and  cynically  disguised  adventure  did  more  than  destroy 
and  disrupt  lives,  waste  billions  of  dollars  and  undercut  the  Great 
Society  programs,  drive  Lyndon  Johnson  from  office,  divert  concern 
and  resources  away  from  the  cause  of  civil  rights.  A  certain  amount  of 
social  disorganization  accompanies  all  wars.  As  this  tainted,  unde- 
clared conflict  dragged  on  in  Southeast  Asia,  we  were  left  dangerously 
unprepared  to  deal  adequately  here  at  home  with  certain  forces  that 
were  sending  the  first  warning  tremors  beneath  our  feet  of  the  erup- 
tions to  come. 

It  was  never  likely  that  the  violence  of  Birmingham  and  Selma 
would  not  be  answered  in  Watts  and  Detroit  and  Harlem.  Indeed,  the 
first  Molotov  cocktails  thrown  by  Black  youths  were  hurled  in  Jack 


52 


sonville,  Florida.  In  Bogalusa,  Louisiana,  the  Klan  found  itself  facing 
the  armed  and  determined  Black  "Deacons  for  Defense  and  Justice". 
It  was  on  the  so-called  Meredith  March  in  Mississippi  that  I  first  heard 
young  Mississippians  defiantly  echoing  Stokely  Carmichael's  shout  of 
"Black  Power/'  "Black  and  White  Together"  was  already  unraveling 
among  some  of  the  SNCC  and  CORE  activists  in  the  nerve-straining 
counties  and  parishes  of  the  South  where  Black  consciousness  was 
both  positive  affirmative  and  an  increasingly  overt  unhappiness  with 
the  sometimes  automatic  assumption  that  the  leadership  or  spokes- 
person roles  would  be  taken  by  Whites.  (When  a  group  of  protestors 
were  arrested  in  one  Southern  city,  the  only  White  involved  was  im- 
mediately assumed  by  both  the  police  and  the  media  to  be  the  leader — 
though  the  young  White  recruit  had  come  South  for  the  first  time  only 
a  few  hours  before.) 

Chicago  brought  frustration  to  SCLC  and  Cicero  showed  that 
other  face  of  the  North  which  was  to  become  familiar  and  is  familiar 
still  in  Boston  and  elsewhere.  The  urban  riots  of  the  mid- Sixties  pro- 
vided stark  proof  that  the  1964  Act  had  given  little  to  the  Blacks  of 
Bedford  Stuyvesant  or  to  the  Puerto  Ricans  of  Camden.  The  Kerner 
Commission  noted  the  number  of  young  Blacks  involved  in  civil 
disturbances — pointing  to  "increasing  race  pride,  skepticism  about 
their  job  prospects,  dissatisfaction  with  the  inadequacy  of  their 
education". 

A.  Phillip  Randolph,  Roy  Wilkins  and  Dr.  King,  along  with  leaders 
of  business,  labor,  religion  and  the  Mayors  of  the  suddenly  beleaguered 
cities,  were  among  the  founders  of  the  Urban  Coalition  following  a 
convocation  of  one  thousand  people  in  Washington  in  August  of 
1 967.  Martin  King  himself  was  dead  of  an  assassin's  bullet  by  the  fol- 
lowing April  and  Washington  was  one  of  the  cities  where  burning  and 
looting  followed  and  remained  one  of  those  American  cities  whose  riot 
corridors  still  have  the  bombed-out  look  of  European  cities  after 
World  War  II — before  American  aid  made  it  possible  to  rebuild  them. 

Bvstanders,  as  well  as  rioters  and  policemen,  died  or  were  wounded 
and  National  Guardsmen  became  familiar  on  the  TV  screen,  standing 
with  their  guns  at  the  ready  on  street  corners  and  later  on  college 
campuses.  Hardhats  attacked  peace  marchers.  Policemen  killed  and 
were  killed.  "The  Poor  People's  March"  on  Washington  met  with  a 
much  more  unfriendly  reception  from  officialdom  and  from  the  media 
than  had  the  1963  March. 

Brown  Panthers,  as  well  as  Black  Panthers  emerged.  The  Black 
Muslims  drew  converts  among  the  Black  working  poor  and  from  the 
prisons.  Ethnic  consciousness,  group  consciousness  led  to  Black  Houses 
on  White  campuses,  to  White  ethnic  and  native  American  organiza- 
tions, to  the  Womens'  Liberation  Movement  and  the  Gay  Liberation 
Movement. 

"Law  and  Order"  candidates  were  elected  at  the  national  and  local 
levels  as  the  Sixties  ended.  Highly  publicized  "Wars"  on  crime,  and 
drugs  and  inflation  later  proved  to  have  little  more  credibility  and 
somewhat  less  initial  effectiveness  than  the  Watergate  enterprises.  In 
a  country  where  civilian  ownership  of  guns  has  reached  astonishing 
proportions,  a  largely  State-directed  LEAA  program  provided  mil- 
lions so  that  domestic  peace  officers  might  be  equipped  with  expensive, 
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sometimes  esoteric  weaponry.  Human  needs  were  and  are  being  given 
a  lower  priority. 

Since  this  is,  I  trust,  a  truth-telling  session,  let  us  candidly  admit 
that  there  has  from  time  to  time  been  some  unhappiness  in  the  private 
sector  civil  and  human  rights  community  about  the  effort  to  get  minor- 
ities and  women  into  fair  employment  policy  or  enforcement  posts. 
One  often  voiced  source  of  displeasure  has  to  do  with  the  reality  that 
many  of  those  most  active  in  civil  rights  are  seldom  consulted  about 
such  appointments,  or  consulted  as  early  in  the  game  as  is  the  case 
with  the  business,  or  labor  or  foreign  affairs  community  when  signifi- 
cant posts  in  their  special  areas  of  concern  are  to  be  filled.  Since  pol- 
iticians sometimes  tend  to  lean  toward  token  or  relatively  safe  ap- 
pointments in  such  cases,  appointees  are  likely  to  be  regarded  with 
some  skepticism  for  a  while  until  their  commitment,  energy  and 
effectiveness  have  been  demonstrated.  The  general  view  has  been  to 
continue  insisting  on  the  hiring  or  appointing  of  an  increasing  number 
of  minorities  and  women  in  civil  rights  and  non-civil  rights  field — and 
to  insist  on  more  accountability  from  both  those  who  hire  and  appoint 
and  those  who  get  the  jobs. 

A  more  difficult  concern,  especially  in  these  times  of  recession  and 
retreat  on  the  social  justice  front,  is  with  the  effect  on  the  struggle  of 
shifts  in  the  public  mood.  One  basic  answer  has  always  been  to  push 
for  enforcement  of  the  law  and  of  critical  policies  by  officeholders  and 
staffs  without  having  them  stop  first  to  consult  the  latest  opinion  polls. 
At  the  same  time,  many  civil  rights  and  human  rights  advocates  seem 
to  feel  the  need  these  days  for  the  kind  of  tough-minded  and  creative 
strategizing  which  laid  the  groundwork  for  the  shift  from  the  "sepa- 
rate but  equal"  approach  prior  to  Brown. 

The  partially  synthetic,  partially  natural  furor  over  busing  is  per- 
haps the  most  unavoidable  instance  of  this  felt  need,  growing  out  of 
what  is  perhaps  the  most  dominant  illustration  of  the  difficulty  of 
correcting  old  wrongs,  given  the  inadequate  tools  at  our  disposal  and 
the  disillusionment  and  hardening  of  attitudes  which  make  manipula- 
tion and  confusion  so  easy. 

I  have  already  tried  to  indicate  some  of  the  currents  and  cross  cur- 
rents which,  I  believe,  brought  us  to  this  point.  And,  as  always,  some- 
thing more  than  education  alone  is  involved  in  this  educational  issue 
of  busing.  Others  more  competent  to  do  so  will  deal  more  precisely 
and  fully  with  civil  rights  developments  in  the  field  of  education  over 
the  past  ten  years.  I  would  only  note  first  that,  just  as  those  who  are 
deprived  of  racial  and  social  justice  cannot  separate  out  the  depriva- 
tions they  encounter  in  their  daily  lives  into  tidy  compartments 
labelled  Jobs,  Education,  Housing,  or  Health,  so  reaction  against  at- 
tempts at  remediation  in  one  area  often  spreads  a  freezing  chill  into 
other  areas  of  social  concern. 

Kenneth  Clark's  creative  and  unique  contribution  to  the  brief  in 
the  Brown  case  was  more  than  that.  Like  Frazier's  work,  which  wound 
up  in  other  hands  for  other  purposes  later,  Clark's  famous  "footnote" 
paved  the  way  for  further  validation  of  social  science  data  as  guides 
for  men  of  the  law  and  other  professionals  seeking  ways  out  of  the 
thickets  of  racial  and  sexual  discrimination.  But  just  as  there  are 
judges  and  judges,  so  are  there  social  scientists  and  social  scientists. 
The  Coleman  Report  and  what  might  be  called  "Second  Thoughts  on 
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Coleman,  by  Coleman  and  Others''  are  now  factors  for  those  who  must 
deal  with  Boston  and  Louisville.  Some  of  the  revisionist  data  and  in- 
terpretations regarding  pupil  achievement  and  educational  quality 
will  doubtless  figure  in  the  justifications  of  those  seeking  to  support 
the  arguments  for  the  private  schools  now  accepted  for  hearing  before 
a  Court  which  may  or  may  not  prove  rather  different  from  the  Warren 
Court  on  such  matters.  We  have,  of  course,  the  latest  ruling  permitting 
busing  across  jurisdictional  lines  in  some  instances.  We  also  have  still 
anot  her  vacancy  on  the  court  and  the  echoes  of  "strict  constructionism'' 
again  in  the  air. 

Within  a  context  which  includes  Congressional  attempts  to  attach 
anti-busing  resolutions  to  energy  bills  and  to  seek  Constitutional  anti- 
busing  amendments  it  is  hard  to  recall  that  busing  was  once  seen  as 
only  one  of  several  possibilities  for  dealing  with  the  providing  of 
quality  education  in  an  unsegregated  setting.  A  lawyer  who  played  a 
significant  role  in  the  original  working  sessions  which  led  to  Bro  wn  is 
one  of  many  who  have  expressed  even  more  concern  about  the  private 
schools  litigation  than  about  busing.  Others  worry  that  they  may  be 
about  to  be  forced  into  fighting  a  very  uneven  battle  on  restricted 
ground  between  the  enemy  and  the  sea. 

Politics  may  indeed  be,  as  my  good  friend  Mayor  Maynard  Jackson 
has  asserted,  "the  last  hurrah"  of  the  civil  rights  movement.  I  think, 
however,  that  both  of  us  would  prefer  in  that  case  that  it  be  a  more 
vigorous  and  substantially  echoed  hurrah  than  it  now  is.  Xot  only  are. 
Blacks  and  Latinos  very  badly  underrepresented  in  any  comparative 
estimate  of  minority  and  majority  officeholders,  despite  encouraging 
gains;  they  are  often  faced  with  the  most  intractable  fiscal  and  social 
problems,  with  precious  few  allies  at  the  county.  State  or  Federal  level. 
We  have  already  witnessed  one  national  political  campaign  in  which 
the  cities  and  Blacks  were  barely  mentioned,  even  by  candidates  other- 
wise claiming  to  be  liberal  or  moderate.  We  see  a  Congress  which 
seems  bent  on  outdoing  the  Executive  Branch  in  opposing  busing  and 
raising  questions  about  "throwing  dollars  at  problems" — problems 
which  supposedly  would  otherwise  simply  go  away  as  did  the  problems 
of  the  rejuvenation  of  Europe  after  World  War  II.  or  of  parity  in 
the  Space  and  Arms  races,  or  of  Lockheed  and  Penn  Central. 

It  is  not  necessary  to  look  under  one's  bed  each  night  to  restrict  one's 
applause  for  the  crusade  against  Big  Government  and  overregulation 
until  it  is  possible  to  be  a  little  more  certain  what  it  all  means.  Every- 
one could  do  with  a  little  less  unnecessary  paperwork  and  a  little  tax 
relief  in  times  such  as  these.  In  the  latter  instance  there  appear  to  be 
those  who  already  manage  to  do  very  well  in  the  department  of  how 
not  to  pay  any  taxes  at  all.  But  those  most  anxious  about  civil  and 
human  rights  would  probably  find  it  prudent  to  be  sure  that  in  elimi- 
nating unnecessary  bureaucracy,  we  do  not  find  that,  after  the  first 
wave  of  savings  is  effected,  the  second  does  not  consist  of  further 
slenderizing  the  already  rather  thin  line  of  those  detailed  to  guard  the 
hen  houses.  Some  of  our  best  friends  are  very  enlightened  foxes  at 
least  part  of  the  time,  but  even  they  might  find  the  strain  of  doing 
double  dutv  too  burdensome. 

Little  of  what  has  occurred  over  the  past  ten  years  suggests  that 
any  racial  or  ethnic  or  economic  or  sexual  group  concerned  with 
civil  rights  can  very  effectively  over  time  go  it  alone.  As  some  of  us 
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know  only  too  well,  coalitions  for  good  causes  are  hard  to  hold 
together  for  a  single  battle,  much  less  for  a  long,  arduous  and  some- 
times dull  campaign  whose  outcome  is  uncertain.  Even  on  the  eve  of  the 
1963  March,  the  solidarity  of  the  planners  was  threatened  by  a  behind- 
the-scenes  clash  over  portions  of  a  speech  to  be  delivered  by  the  SXCC 
spokesman.  The  compromise  outcome  of  that  controversy  was  not  lost 
upon  those  who  later  seized  the  leadership  and  changed  the  direction 
of  SXCC  and  CORE.  Similarly,  while  Black  Nationalism  in  America 
derives  in  part  from  the  sensitizing  of  young  American  Blacks  by  the 
emergence  of  the  new  African  nations  and  by  such  influences  as  those 
c  i  Malcolm  X  and  the  Black  Muslim  and  Black  Panther  movements, 
there  is  probably  something  more  than  an  accidental  relationship 
between  the  separatist  dillusionment  with,  and  aggressive  opposition 
to  liberal  politics  which  became  the  most  highly  publicized  aspect  of 
the  Gary  Black  Political  Convention  of  1968  and  some  of  the  seeds 
sown  at  the  1964  Democratic  National  Convention  in  Altantic  City. 
There  the  retreat  from  idealism  before  the  power  realities  of  the 
light  over  the  seating  of  the  Mississippi  Freedom  Democratic  Party 
delegates  left  scars  some  of  which  have  yet  to  heal. 

The  media's  fascination  with  what  was  in  part  a  new  "White  Back- 
lash" and  in  part  business-as-usual  in  American  race  relations,  along 
with  the  various  ethnic  and  racial  separatist  movements  and  of  what 
some  of  these  new  leaders  felt  to  be  the  rigidity  of  certain  representa- 
tives of  the  civil  rights  establishment  certainly  did  not  make  it  easy 
to  maintain  even  the  illusion  of  a  united  front  on  civil  rights.  But 
neither  did  the  anti-poverty  and  community  control  battles  in  places 
like  Ocean  Hill-Brownsville,  Los  Angeles  and  elsewhere — pitting 
Blacks  and  Browns  sometimes  against  each  other,  sometimes  against 
former  White  liberal  and  labor  allies.  The  defenders  of  what  were 
originally  liberal  reforms  which  helped  create  the  Merit  system  and 
credentialling  found  that  to  late-comers  and  outsiders  these  appeared 
more  like  barriers  to  be  attacked  than  hard-won  guarantees  to  be 
protected. 

It  proved  easier  to  make  common  cause  on  the  nomination  of  a 
Carswell  to  the  Supreme  Court  than  on  the  DeFunis  case,  or  Forest 
Hills,  commuter  taxes,  or  more  Federal  and  State  aid  to  the  increas- 
ingly Black.  Brown  and  poor  residents  of  the  central  cities. 

Much  of  the  impetus  behind  the  more  restrictive  aspects  of  the  Tax 
Act  of  1969  is  believed  by  some  to  have  stemmed  from  the  fear  that 
(comparatively  rather  small)  expenditures  by  foundations  on  voter 
education  activities  in  the  Xorth  and  Southwest  might  make  minority 
group  voters  and  candidates  as  troublesome  for  politicians  in  those 
sections  of  the  country  as  the  1965  Voting  Eights  Act  had  for  their 
colleagues  in  the  South.  As  the  decade  wound  down,  here  and  there 
-ome  of  the  more  activist  leaders  of  White  predominantly  religious 
denominations  found  themselves  quietly  disciplined  or  reassigned. 
Articles  appeared  linking  the  falling  off  in  proceeds  from  collection 
plates  and  from  college  and  university  alumni  fund  drives  to  dis- 
approval of  the  inordinate  attention  being  given  to  Black  or  anti-war 
causes. 

The  latter  circumstance  had  its  own  irony,  since  nothing  seems  more 
evident  in  looking  back  over  the  decade  than  that  one  cause  tends 
often  to  kill  off  support  or  attention  for  another.  The  generally  short 
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attention  span  of  the  media  and  the  public  can  be  seen  in  the  fleeting 
focus  given  over  the  past  ten  years  to  Civil  Rights,  the  Black  Power 
movement,  the  Urban  Crisis,  the  Peace  Movement,  the  Flower 
Children,  the  Welfare  Rights  movement,  the  Ecology  movement, 
Women's  Liberation,  Gay  Liberation,  the  White  Ethnic  movement. 
And,  of  course,  to  the  bewildering  succession  of  highly  publicized  and 
inadequately  planned  or  funded  domestic  "Wars"  on  Poverty,  Hunger, 
Crime,  Drugs,  Inflation,  Big  Government.  It  is  understandable,  if  not 
completely  fair,  that  the  polls  by  1975  were  showing  political  leaders 
ranking  below  used-car  salesmen  in  public  esteem;  and  that  few 
Americans  felt  that  their  leaders  really  very  much  care  what  happens 
to  them. 

Back  in  August  of  1967  at  the  founding  convocation  of  the  Urban 
Coalition,  as  fires  were  burning  in  the  Northern  cities  for  which  civil 
rights  laws  had  provided  few  answers,  Andrew  Heiskell  told  the  one 
thousand  deeply  troubled  participants  gathered  in  Washington  that  it 
was  important  for  those  from  every  sector  represented  there  to  prove 
that  they  cared  about  the  cities  and  their  people  since  no  one  individual 
or  group  alone  could  "bring  equality  of  opportunity  to  every  one  of 
our  citizens".  And  then  he  said  something  else: 

But  we  must  be  honest  with  ourselves,  as  well  as  our  fellow  citizens,  by 
committing  ourselves,  not  for  the  season,  or  the  year,  but  for  years  to  come.  For 
even  with  the  greatest  concentrated  effort  it  will  take  years  to  reach  our  goal. 

Here  in  the  fall  of  1975  civil  rights  leaders  would  not  be  surprised 
that  fewer  have  persevered  with  Heiskell  in  holding  to  that  commit- 
ment than  most  of  those  present  would  then  have  believed.  Neither,  one- 
supposes,  would  experienced  civil  and  human  rights  advocates  be  sur- 
prised that  there  were  and  are  those  that  did  persevere.  Civil  rights 
leaders  themselves,  after  all,  come  from  a  tradition  of  many  decades  of 
struggle,  defeat  and  regrouping  to  struggle  again  which  antedates  by 
many  decades  the  period  1965  or  1967  to  the  present. 

WHERE  DO  WE  GO  FROM  HERE? 

People  who  have  been  much  more  intimate  and  expert  students  of 
EEOC  than  I  will  be  voicing  their  much  more  authoritative  opinions 
during  this  weekend.  A  part  of  my  original  charge,  however,  includes 
availing  myself  of  the  opportunity  to  offer  some  recommendations.  It 
may  well  be  that  much  of  what  I  am  going  to  suggest  should  be 
addressed  not  to  EEOC,  but  to  a  somewhat  different  audience.  For  one 
thing,  while  I  am  sure  that  hard  work  by  an  agency  which  begins  with 
limited  powers  can  attract  support  which  will  win  for  it  stronger 
authority,  I  very  much  doubt  that  any  agency  can  achieve  this  without 
a  good  deal  of  outside  help.  For  instance,  neither  the  present  power  of 
EEOC  to  bring  law  suits  nor  any  cease  and  desist  powers,  should  that 
be  desired,  were  or  would  be  achieved  by  the  agency  acting  alone. 
Moreover,  the  Commission  is  part  of  a  larger  society  and  the  direction 
or  duration  of  certain  forces  or  trends  in  that  society  cannot  help  hav- 
ing some  influence  on  the  climate  in  which  the  agency  works.  There- 
fore, I  am  speaking  out  of  some  concerns,  both  for  the  agency's  role 
and  for  what  certain  elements  of  the  society  do  or  fail  to  do  about  the 
climate  in  which  the  Commission  goes  about  its  work  as  I  make  these 
observations  and  suggestions : 
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1.  EEOC  and  the  Department  of  Labor  should,  in  my  opinion,  in- 
creasingly measure  their  work  in  terms  of  whether  or  not  it  actually 
and  significantly  closes  the  job  gap  and  the  job-level  gap  between 
Blacks,  Browns,  women  and  other  minorities  on  the  one  hand  and  the 
majority  members  of  the  work  force  on  the  other.  I  am  well  aware 
of  the  statistical  games  which  have  been  and  can  be  played.  But  we 
badly  need  something  more  dependable  than  press  releases,  "land- 
mark" cases  that  somehow  are  not  followed  by  substantial  changes 
over  a  broader  terrain,  and  inadequate  monitoring  and  follow-up 
which  make  it  difficult  to  trace  whether  yesterday's  gains  on  one  front 
are  eroding  even  as  we  are  proclaiming  today's  victory  on  another. 

2.  EEOC  should  concentrate  its  resources  on  targets  which  will 
produce  results  of  the  largest  magnitude  and  ripple  effect — and  should 
try  to  enlist  the  support  of  the  sitting  administration  in  that  effort. 
The  complaint  backlog  is,  of  course,  a  continuing  problem — as  are  the 
individual  denials  of  redress  involved.  But  as  some  of  its  proponents 
doubtless  understand,  current  movements  to  limit  or  eliminate  class 
action  and  the  consolidation  of  complaints,  along  with  provision  of 
common  remedies  for  those  similarly  aggrieved — no  matter  what  the 
field — can  only  close  off  any  practical  hope  of  equality  in  our  lifetimes 
for  millions  of  those  least  able  to  protect  themselves. 

3.  The  issuance  of  EEOC  Guidelines  on  matters  of  great  import  in 
the  area  of  job  discrimination  is  a  function  of  basic  and  continuing 
value  to  the  Courts,  to  those  seeking  redress  from  alleged  discrimina- 
tion, to  those  charged  with  discrimination,  to  other  Federal,  State  and 
Local  agencies  and  to  the  public  at  large.  I  believe  I  am  not  alone  in 
hoping  this  function  will  continue  to  have  a  high  priority — even  when 
one  oxen  or  another  is  likely  to  be  gored. 

4.  Every  effort  should  be  made  to  increase  the  efficiency  with  which 
EEOC  and  other  agencies  work  together  to  more  effectively  achieve 
the  elimination  of  job  discrimination.  But  EEOC  and  its  supporters 
should  be  more  vigilant  to  avoid  the  all  too  common  bureaucratic 
phenomenon  whereby  inter-agency  coordination  is  purchased  with  the 
price  of  lowest-common-denominator-compromise.  In  that  connection  I 
must  confess  that  I  am  puzzled  that,  with  so  many  other  useful  enter- 
prises available,  the  Coordinating  Council  should  have  chosen  to 
devote  its  time  and  ingenuity  to  revising  EEOC  Testing  Guidelines 
which  have  already  been  validated  by  the  Courts.  Nothing  is  easier  in 
the  areas  of  civil  and  human  rights  than  to  retreat ;  and  for  that  exer- 
cise, one  hardly  needs  partners. 

5.  I  believe  that  EEOC  should  make  a  conscious,  legitimate  effort 
to  broaden  its  constituency,  outside  of  government  as  well  as  within. 
I  am  aware  of  some  of  the  two-way  communication  that  already  takes 
place  between  the  agency  and  certain  civil  rights  organizations,  State 
and  local  agencies,  academic  institutions,  businesses,  unions  and  the 
like.  Nor,  let  me  hasten  to  say,  am  I  suggesting  the  kind  of  tainted 
and  strongly  manipulative  relations  which  have  been  shown  to  exist 
between  some  Federal  agencies  and  certain  powerful  interest  groups. 
But  there  is  a  kind  of  legitimate  keepin2f-in-touch  which  does,  or 
should  exist,  between  groups  within  and  without  government  who  are 
devoted  to  constitutional  guarantees  of  civil  rights  and  to  the  interests 
of  minorities  and  the  poor.  There  now  exists — in  addition  to  the 
better  known  Black  and  liberal  civil  rights,  labor  and  religious 
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groups — a  number  of  national  and  local  women's  groups,  urban  and 
rural  groups,  Latinos,  Native  Americans  and  Asian-American  groups 
which  have  built  their  own  constituencies  during  the  late  Sixties  and 
early  Seventies.  In  varying  degrees,  they  represent  both  informational 
r  urces  and  potential  support  resources  for  the  work  of  the  Commis- 
sion. The  successful  efforts  this  year  not  only  to  renew,  but  to  broaden 
coverage  of  the  Voting  Rights  Act  suggests  not  only  the  continued 
effectiveness  of  the  older  and  more  experienced  organizations,  but  also 
the  value  and  potential  of  some  of  the  groups  that  were  either  not  yet 
in  existence  or  were  not  significant  factors  ten  years  ago  when  EEOC 
was  born. 

6.  It  is,  of  course,  vital  that  EEOC  seek  to  attract  and  hold  the 
highest  caliber  of  leadership  and  staff  expertise.  The  turnover  rate  at 
tke  top  of  the  Agency,  the  ambiguity  of  its  structure,  and  what  some- 
times appears  to  be  the  difficulty  of  assuring  to  EEOC  the  degree  of 
independence  and  support  which  it  should  properly  have,  are  not,  of 
course,  matters  wmich  the  Agency  itself  can  totally  determine.  But  I 
am  inclined  to  believe  that  the  Agency's  leadership,  while  attempting 
to  operate  both  adeptly  and  effectively,  should  probably  put  commit- 
ment to  its  mission  and  a  certain  moral  toughness  somewhat  ahead  of 
longevity  at  too  high  a  cost. 

In  the  early  Sixties,  the  Nation  was  challenged  by  a  young  political 
leader  who  spoke  of  a  "New  Frontier".  We  are,  in  1075.  more  dis- 
trustful of  slogans — especially  hopeful  ones.  Nowadays,  we  hear  and 
think  a  good  deal  more  about  limits.  The  ecologists  have  told  us  how 
much  of  our  natural  resources  we  have  wasted,  how  little  fresh  air, 
pure  water  and  unravaged  and  unpolluted  earth  is  left  on  which  to 
grow  food,  rear  families,  build  habitations.  Conflicting  choruses  of 
economists  and  financial  leaders — not  to  mention  the  evidence  of  our 
own  eyes  and  pocketbooks — remind  us  of  the  limits  of  the  ability  of 
experts  or  ourselves  to  forecast  with  any  accuracy  how  the  cross- 
currents of  domestic  or  international  economics  will  behave,  much 
less  how  they  can  be  managed  or  even  adequately  coped  with. 

The  truths  we  heard  fifteen  or  ten  years  ago,  or  even  yesterday,  are 
suddenly  called  in  question.  Crime,  for  example,  is  rising  and  fear  of 
crime  rising  even  faster ;  yet  those  who  are  supposedly  in  good  posi- 
tion to  know  seem  unsure  what  to  do  about  it.  Those  among  the 
accused  whom  we  do  catch  and  convict  as  criminals,  go  to  prisons 
which  do  not  rehabilitate.  Where  the  prisons  or  reformatories  punish, 
they  seem  to  return  to  us  unpenitent  beings  who  act  out  Audens  warn- 
ing that  "Those  to  whom  evil  is  done,  do  evil  in  return-'.  Some  poli- 
ticians have  built  careers  on  attacking  "soft  judges".  And  yet  there 
are  places  where  jails  and  prisons  are  so  overcrowded  that  prisoners 
have  had  to  be  released,  though  others  are  already  being  pushed 
through  the  non-system  of  justice  to  take  their  places.  We  were  once 
told  that  the  requirements  of  domestic  and  international  laws,  our 
unmet  private  and  public  needs,  and  our  marvelously  creative  tech- 
nology would  not  only  provide  more  than  enough  jobs,  but  would  give 
us  leisure  to  loaf  or  improve  ourselves  and  to  face  old  age  without  fear. 
Now,  some  of  our  elected  and  appointed  leaders  daily  remind  us  that 
"there  is  no  such  thing  as  a  free  lunch".  Though  there  are  more  people 
legitimately  and  legally  entitled  to  school  lunches,  food  stamps  and 
other  social  benefits  than  apply  for  or  receive  them,  we  are  led  to 
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believe  that  the  real  problem  is  an  army  of  "chiselers",  less  upright 
and  deserving  than  ourselves. 

New  York  City  is  excoriated  for  its  undeniable  errors  of  misman- 
agement and  its  overly  generous  shouldering  of  problems  originally 
exported  from  elsewhere  in  this  country  and  the  world.  Meanwhile, 
our  Executive  and  Legislative  leaders  allow  the  country  to  go  on  re- 
fusing to  admit  that  ours  is  very  much  an  urbanized  nation  which 
seems  unable  to  sort  out  which  functions,  costs  and  responsibilities 
properly  belong  to  which  level  of  government.  Nor,  despite  all  the 
homey  comparisons  of  governmental  to  family  budgets,  does  there 
seem  to  be  any  serious  and  sustained  attempt  to  make  better  sense 
of  the  current  imbalance  in  the  raising  and  distribution  of  revenues. 

Have  we  come,  in  a  few  relatively  short  years,  from  an  era  of 
confidence — or  over-confidence,  if  you  will — to  one  in  which  confi- 
dence is  so  shaken  that  the  surest  road  to  leadership  is  the  fix  blame 
on  others  or  to  divert  attention  from  a  poverty  of  competence  by 
dividing  groups  in  the  society  against  each  other  ? 

Have  the  concerns  for  minorities  and  the  poor  which  crested  in  the 
civil  rights  and  anti-poverty  efforts  of  the  Sixties  been  succeeded  by 
an  irreversible  national  mood  of  "I've  got  mine,  Jack",  in  which  the 
formula  for  successful  political  leadership  is  to  appeal  onty  to  those 
Americans  who  either  already  have  a  great  deal  or  who  have  just 
enough  to  be  fearful  of  the  rest  ? 

There  are  signs  that  our  problems  may  have  become  too  big  for  our 
leaders,  too  unpleasant  for  many  of  the  society  to  face  up  to — espe- 
cially if  some  inconvenience  or  sharing  of  pain  is  required.  Much  of 
what  is  most  irrational  in  the  resistance  to  cutting  budgets  without 
disproportionately  penalizing  the  least  organized  and  the  least  power- 
ful, much  of  what  is  most  demagogic  and  racist  in  the  clamour  over 
busing,  or  zoning  or  work-sharing  or  "quotas"  (and  not  all  of  it  is 
purely  racist  or  demagogic)  may  perhaps  in  part  be  explained,  though 
not  condoned,  by  something  else.  By  a  kind  of  battle  fatigue  or  failure 
of  nerve. 

Perhaps  it  really  has  been  too  stressful  to  have  come  through  the 
non-violence  and  violence  of  the  Sixties,  through  Viet  Nam  and 
Watergate,  through  the  perversion  and  corruptions  of  our  supposedly 
free  system  by  those  who  it  now  seems  really  did,  after  all,  misuse  the 
power  of  the  CIA,  the  FBI,  the  IKS  and  all  the  other  faceless 
machinery  which  can  be  turned  against  those  it  was  created  to  serve. 

If  so,  it  may  be  that,  having  come  through  all  this,  perhaps  the 
most  serious  of  the  limits  we  actually  face  are  the  limits  on  compas- 
sion, and  the  limits  on  our  belief  that  we  can  trust  ourselves  to  find 
answers  to  our  problems  which  are  not  only  workable  but  just  and 
equitable. 

Some  of  us  happened  to  be  watching  television  the  other  night  fol- 
lowing the  release  of  the  latest  FBI  crime  statistics  which  pointed  to 
a  rise  in  teenage  crime.  Various  commentators  described  the  statistics 
as  "shocking",  "appalling",  and  "chilling" — as  indeed  they  are.  Some- 
how we  were  unable  to  generate  anything  like  that  kind  of  reaction 
to  the  publication  of  earlier  and  more  accurate  data  by  Andrew 
Brimmer.  Lester  Thurow  and  Bernard  Anderson  on  unemployment 
amonof  Black  and  other  minority  young  people.  Certainly,  it  should 
be  difficult  for  any  of  us  to  regard  with  equanimity  a  current  jobless 

80-576—77  5 


60 

rate  of  twenty  percent  for  all  youth  and  forty  percent  for  Black 
youth. 

On  (he  evening  the  new  crime  figures  came  out,  one  network's 
cameras  panned  along  a  Kew  York  ghetto  street  to  a  group  of  young 
people  on  the  sidewalk;  then  focused  on  a  young  girl  who  (we  wTere 
told)  had  been  in  and  out  of  trouble  with  the  law.  When  asked  why 
so  many  young  people  were  committing  crimes,  she  shrugged  and  said, 
"Hey  .  .  .  there's  no  jobs,  man.  You  got  to  rob  somebody,  take  it, 
you  know  .  .  .  There's  no  jobs*'.  The  interviewer  then  switched  us  back 
to  the  central  news  room  and  to  snippets  of  the  rest  of  the  news  of  the 
day,  sandwiched  between  commercials  offering  glimpses  of  happy, 
we  1 1  -groomed  people. 

No  easy  one-to-one  correlation  between  crime  and  unemployment  is 
suggested  here.  But  it  is  significant  to  note  that  a  number  of  police 
officers  around  the  country  have  not  only  joined  the  "soft  liners"  in 
coming  out  for  national  gun  control,  but  have  stated  publicly  what 
the  liberals  and  sociologists  were  derided  for  saying  all  along :  That 
little  significant  impact  on  the  high  rate  of  crime  among  youth  is  likely 
to  take  place  until  there  are  major  changes  in  work  opportunities, 
schooling  and  living  environments  for  many  of  them.  In  a  time  of 
recession  and  inflation,  that  is  hard  medicine  indeed.  But  the  current 
prescriptions  are  proving  to  be  an  even  more  bitter  dose. 

It  was  discovered  after  the  death  of  a  woman  wdio  was  among  the 
victims  of  one  of  the  most  brutal  mass  homicides  of  the  decades,  that 
the  murdered  woman  had  for  a  time  kept  a  diary.  The  daughter  of  a 
very  wealthy  family,  she  had  done  volunteer  social  work — first  in  New 
York  City  and  later  in  Watts.  This  is  one  of  the  things  she  said  in 
her  diar}7 : 

A  lot  of  social  workers  go  home  at  night,  take  a  bath,  and  wash  off  their  day. 
I  can't.  The  suffering  gets  under  your  skin. 

The  skin  of  this  society — certainly  of  some  of  its  leaders — appears 
to  have  thickened  considerably  over  the  past  ten  years.  One  mani- 
festation is  a  growing  callous  concensus  that  concern  for  civil  rights 
or  for  people  outside  one's  own  particular  circle  is  either  a  completed 
chapter,  or  boring,  or  irrelevant,  or  quite  dead.  Perhaps  one  or  more 
of  these  views  may  indeed  represent  the  feeling  and  thinking  of  many 
Americans.  I  doubt,  however,  that  those  views  are  universal  or  must 
ultimately  prevail. 

The  establishment  of  a  single  Federal  agency  ten  years  ago  by  a 
Congress  wmose  intent  wras  indeed  less  clear  and  forceful  than  it  might 
have  been  may  not  appear  to  loom  too  significantly  against  the  back- 
drop of  the  sometimes  heartening,  often  disheartening  history  of  the 
decade  which  ends  a  few  weeks  from  now.  As  one  who  has  a  congenital 
aversion  to  giving  up  on  struggles,  I  take  the  coming  together  at  this 
time  and  this  place  of  so  manv  serious,  able  and  stubborn  people  as 
sign  sufficient  that  the  Equal  Employment  Opportunity  Commission 
should  not  tear  up  its  Charter.  And  that  those  whom  the  agency  was 
created  to  serve,  along  with  some  other  persistent  citizens  of  this 
troubled  Nation,  had  better  be  about  the  demanding  business  of  mak- 
ing sure  that  the  next  ten  years  will  find  this  society  not  only  on  the 
right  track,  but  a  good  distance  further  along  the  rough  road  toward 
the  goal  of  truly  guaranteeing  "freedom  to  the  free". 


CHAPTER  4 


Inside  the  Equal  Employment  Opportunity  Commission 

Clifford  L.  Alexander,  Jr.* 

The  Equal  Employment  Opportunity  Commission  is  in  the  news 
nowadays.  Charges  of  mismanagement  flow  from  a  variety  of  sources. 
Unsubstantiated  claims  of  internal  corruption  and  even  illegality  are 
being  made.  Congressional  committees  are  holding  hearings,  the  FBI 
is  allegedly  looking  into  possible  illegality,  and  GAO  is  studying  al- 
leged internal  waste.  Raw  unsubstantiated  charges  are  being  repeated 
so  often  that  many  are  assuming  their  truth  without  appropriate  veri- 
fication. No  public  attention,  however,  is  being  given  to  the  gut  issue 
that  caused  the  establishment  of  the  Equal  Employment  Opportunity 
Commission  in  the  first  place.  That  gut  issue  is  the  failure  of  our  Na- 
tion adequately  to  protect  employment  rights  of  individuals  where 
their  color,  sex,  religion,  race,  or  national  origin  has  been  a  substantial 
hindrance. 

It  is  past  time  for  those  concerned  with  the  rule  of  law  to  demand 
that  attention  be  given  to  the  lawfully  established  rights  of  individuals 
and  that  the  enemies  of  those  rights  not  be  permitted  so  to  undermine 
an  agency  that  it  will  be  totally  ineffective  in  its  mission.  Unfortu- 
nately, there  are  many  enemies  of  equal  employment  in  a  variety  of 
positions  in  this  society.  It  is  predictable  that  in  this  time  of  crisis, 
they  will  raise  their  voices  and  prey  on  the  recent  negative  publicity 
EEOC  has  received.  While  it  is  difficult  to  predict  all  of  the  specifics 
of  their  reactions,  one  can  be  sure  that  their  basic  fight  is  to  undermine 
the  legal  basis  of  EEOC  as  they  have  in  the  past. 

To  the  enemies  of  EEOC,  squeals  over  alleged  mismanagement,  cor- 
ruption, internal  bias,  at  EEOC  are  only  a  camouflage  for  their  real 
intent.  While  these  are  important  and  substantive  issues  that  demand 
public  answers,  the  enemies  of  EEOC  are  less  concerned  with  the 
answers  than  with  the  eradication  of  a  legal  mechanism  which  indi- 
viduals use  to  air  complaints  of  discrimination.  The  enemies  make  the 
argument  that  if  the  EEOC  can't  keep  its  shop  in  order,  and  if  there 
is  internal  bickering,  as  there  appears  to  have  been,  amongst  blacks 
and  chicanos.  males  and  females,  over  who's  getting  more  attention., 
then  the  EEOC  has  no  business  trying  to  eliminate  discrimination  in 
the  private  sector.  The  enemies,  of  course,  quite  conveniently  lose 
track  of  the  legitimate  rights  of  those  who  feel  they  are  victims  of 
discrimination.  Whatever  internal  battles  EEOC  may  have,  those 
battles  bear  no  relationship  to  the  substantive  legal  guarantees  to 
millions  of  Americans.  Those  substantive  guarantees  rolat^  to  an  indi- 
vidual's right  to  get  a  job,  to  be  promoted  when  qualified,  jmt  as  the 
next  person,  into  a  more  rewarding  position,  and  have  a  work  atmos- 
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phere  that  is  free  from  bias.  The  high  purpose  of  the  law,  obviously, 
is  far  from  being  achieved.  But  petty  arguments  by  bureaucrats  is 
certainly  no  reason  to  eradicate  an  individual's  right  to  work  up  to 
his  or  her  potential  in  a  capitalistic  society. 

There  is  another  group  of  enemies  that  we  haven't  heard  from  too 
much  yet;  but  just  wait,  they  will  be  coming  on  the  public  scene  soon. 
They  are  institutions  and  individuals  who  have  considered  that  any- 
thing done  by  the  EEOC  is  a  harrassment  of  business.  Their  antiquated 
laissez-faire  attitude  is  that  this  is  Government  interference  (i.e.,  the 
protection  of  individual  employment  rights).  They  claim  that  the 
capitalistic  system  cannot  work  if  the  Government  is  always  inter- 
fering. Well,  in  this  instance,  the  Government  is  not  always  interfer- 
ing. The  EEOC  in  particular  stands  as  an  agency  ready  to  hear  com- 
plaints by  individuals. 

The  EEOC  then  has  a  responsibility  to  make  an  assessment  as  to 
whether  the  discrimination  complained  of  is  justified  in  law  and  fact. 
The  EEOC's  role,  therefore,  is  to  provide  a  legitimate  avenue  for 
individuals  to  complain  of  illegal  behavior.  Corporations  are,  after 
all,  creatures  of  the  law.  They  exist  under  the  guarantees  and  responsi- 
bilities of  a  system  based  on  law.  The  law,  very  fortunately  though 
belatedly,  has  required  that  a  Federal  agency  be  available  to  hear  indi- 
vidual complaints  of  employment  discrimination.  Unfortunately,  as 
I  will  discuss  later,  the  appropriate  powers  to  back  up  the  EEOC's 
basic  purpose  have  never  been  granted  by  the  Congress.  Individuals 
have  a  right — a  right  that  has  been  abused,  partially  because  of  the 
inefficiency  of  the  EEOC — to  have  their  complaints  of  discrimination 
heard  and  decided  with  promptness.  They  also  have  a  right,  it  is  my 
belief,  to  see  corrective  action  taken  once  a  legitimate  determination 
of  discrimination  has  been  made.  This  right  is  eroded,  not  because  of 
internal  abuses  at  EEOC,  but  because  a  variety  of  forces  in  our  Na- 
tion today  have  continually  fought  against  giving  strong  enforcement 
powers  to  the  EEOC. 

The  enemies  who  will  be  popping  up  day  by  day  do  not  come  from 
one  particular  end  of  the  political  spectrum.  People  who  call  them- 
selves liberal  are  sometimes  lacking  in  progressiveness  when  it  comes 
to  the  protection  of  individual  employees'  rights.  People  who  call 
themselves  conservative  put  blinders  on  when  the  discussion  of  elimi- 
nating employment  discrimination  is  linked  to  a  viable  and  dynamic 
capitalist  system.  For  after  all,  in  our  capitalistic  society,  if  the  indi- 
vidual is  hampered  by  the  extraneous  characteristic  of  color,  national 
origin,  race,  religion,  or  sex,  it  flies  in  the  face  of  success  and  upward 
mobility  premised  on  hard  work  and  competence. 

Progressive  businesses  in  this  country  (and  there  are  many)  see  the 
importance  of  workers  with  discrimination  gripes  having  an  appro- 
priate avenue  for  their  complaints.  The  leadership  of  those  corpora- 
tions try  to  see  to  it  that  their  internal  procedures  and  relevant  forms 
meet  the  appropriate  legislative  and  judicial  standards.  If  they  are 
relatively  sophisticated,  they  know  no  matter  now  much  they  do  that 
people  within  their  companies  will  commit  acts  of  discrimination. 
These  progressive  corporations  take  the  view  that  when  such  acts  have 
been  committed,  it  is  incumbent  upon  them,  after  discrimination  has 
been  established,  either  informally  or  formally  to  take  any  and  every 
step  necessary  to  place  the  offended  worker  in  his  or  her  rightful 
position. 

Those  companies  in  step  with  our  times  view  affirmative  action  plans 
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as  an  important  business  tool  which  assists  them  in  achieving  the  full 
utilization  of  female  and  minority  talent.  These  are  companies  who 
take  lawfulness  seriously.  These  are  companies  who  have  the  foresight 
to  realize  that  a  discriminatory  work  atmosphere  will  harm  their 
capacity  to  get  their  work  done.  Bealistically,  they  also  view  large 
monetary  settlements  as  the  price  that  will  be  paid  today  by  some  who 
are  recalcitrant  and  fail  to  conform  with  the  ever-increasing  require- 
ments of  equal  employment  law. 

Let  us  not  today  dwell  on  the  negativists,  the  enemies  of  EEOC,  or 
the  small-minded  editorialists  who  would  condemn  the  purpose  of  an 
agency  on  unsubstantiated  charges  against  some  employees.  Instead,  I 
would  like  to  spend  the  rest  of  my  time  on  the  offensive,  discussing 
what  needs  to  be  done  to  strengthen  equal  employment  opportunity  in 
this  Nation  and  to  make  EEOC  a  more  efficient  and  effective  part  of  the 
struggle  to  insure  individuals  at  least  some  of  their  rights. 

There  are,  fortunately,  legislators,  officials,  and  a  large  portion  of 
the  population  of  this  Nation  who  know  that  minority  and  female 
rights  have  been  abused  and  actively  want  the  Government  to  develop 
mechanisms  to  punish  the  abusers.  Those  who  see  the  issue  as  the  need 
to  do  more  rather  than  less  to  protect  rights  have  a  lot  of  evidence  on 
their  side.  The  exclusion  of,  or  the  under-representation  of,  blacks, 
Spanish-surnamed  Americans,  and  women  in  white  collar  positions, 
other  than  clerical,  tells  part  of  the  story.  In  1973,  when  33.6  percent  of 
employees  held  white  collar  jobs,  only  12.2  percent  of  black  workers 
and  15.2  percent  of  Spanish-surnamed  workers  held  these  positions. 
Women  constituted  26  percent  of  the  white  collar  positions  above  cleri- 
cal. In  the  early  1970's,  blacks,  who  make  up  over  10  percent  of  the  work 
force,  were  only  2  percent  of  officials  and  managers.  Spanish-surnamed 
Americans,  who  made  up  3.5  percent  of  the  work  force  were  1.1  percent 
of  officials  and  managers.  It  is  still  true  today  that  the  black  college 
graduate  earns  essentially  the  same  as  the  white  high  school  graduate. 
Whereas,  at  the  end  of  the  1960's,  black  workers  on  the  average  earned 
$61  to  every  white  $100,  today,  in  the  middle  1970's,  the  gap  has  widened 
and  blacks  earn  on  the  average  $56  to  every  white  $100.  Thus,  the  pass- 
ing of  the  Civil  Eights  Act  of  1964  didn't  bring  the  millenium  for 
minorities  or  women  when  it  came  to  work  opportunities  and  upward 
mobility.  And  we  tend  to  forget  that  1964  wasn't  the  earliest  legisla- 
tive statement  on  providing  equal  employment  opportunity.  From  the 
late  1940's  on,  large  industrial  States  and  certain  cities  passed  laws  and 
ordinances  which  sought  to  assure  those  who  were  discriminated 
against  an  avenue  of  relief.  So  the  statement  of  purpose  and  in  some 
instances  a  mechanism  for  complaints  have  been  on  the  books  for  some 
time.  But  unfortunately,  the  message  of  these  laws  has  failed  to  get 
through  in  all  too  many  parts  of  our  society. 

It  is  important  that  certain  administrative  reforms  take  place  at 
EEOC.  Those  of  us  interested  in  the  success  of  the  agency  hope  that 
the  people  who  are  assuming  and  will  assume  responsibility  there  recog- 
nize the  importance  of  efficiency  and  fair  administration  and  will 
undertake  procedural  changes  necessary  to  accomplish  this  goal.  There 
are,  however,  certain  steps  that  must  be  taken  in  order  for  the  stated 
goals  of  title  VII  to  even  approach  realitv.  These  steps  far  outweigh 
in  importance  internal  shifting  of  administrative  functions.  Some  of 
the  important  steps  are  up  to  those  at  EEOC,  but  most  of  them  must 
come  from  those  outside. 
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1.  First  and  foremost,  there  has  to  be  direction  from  the  top.  Presi-  > 
dent  Ford's  silence  is  deafening.  It  is  his  responsibility  to  give  encour- 
agement to  those  who  would  vigorously  and  fairly  enforce  title  VII. 
1  instead,  nothing  has  been  heard  from  the  White  House  concerning  the 
Important  work  of  EEOC.  The  President  has  failed  to  recognize  the 
plight  of  minority  workers  and  shown  a  lack  of  understanding  of 
female  aspirations.  More  importantly,  the  White  House  has  failed  to 
use  its  good  offices  to  persuade  the  principal  employers  and  unions  of 
tli is  Nation  actively  to  seek  and  better  utilize  minority  and  female 
talent. 

'2.  Whatever  person  becomes  the  head  of  EEOC  certainly  has  an 
awesome  responsibility.  In  recent  months,  there  has  been  a  paucity  of 
vigorous  policy  statements  from  EEOC.  Many  changes  and  refine- 
ments have  taken  place  in  the  relatively  short  history  of  the  agency.  It 
is  imperative  that  the  chairperson  of  the  commission  exercise  the  au- 
thority of  that  position.  This  means  choosing  public  forums  and  speak- 
itiot  with  firmness  and  compassion  on  the  injustices  still  oceuring  to 
black.  Chicano  and  women  workers  in  the  United  States  today.  Fur- 
ther, the  new  chairperson  must  seek  to  move  recalcitrant  businesses  and 
many  obstinate  labor  unions  who  have  held  up  progress  for  minority 
and  female  workers. 

P>.  Throughout  the  society,  there  is  an  overriding  need  for  more 
understanding  of  what  EEOC  can  and  cannot  do.  EEOC  can  and  does 
act  on  individual  complaints  of  discrimination.  EEOC  can,  in  certain 
instances,  initiate  litigation.  Most  of  you  know  the  other  defined  areas 
of  responsibility  granted  to  EEOC  by  Title  VII  of  the  Civil  Rights 
Act  of  196-1:  and  its  amendments.  But  too  few  people  realize  what 
EEOC  cannot  do.  It  cannot,  in  and  of  itself,  eliminate  employment  dis- 
crimination. Those  who  look  to  EEOC  for  leadership  and  guidance 
must  understand  the  limitations  of  its  capacity  and  responsibility. 
EEOC  cannot  and  does  not  have  the  authority  to  cut  or  suspend  the 
Government  contract  of  a  discriminating  company.  EEOC  is  not  able, 
no  matter  who  heads  it  or  whether  the  President  supports  it,  to  do  the 
job  on  its  own.  EEOC  can  and  should  be  held  accountable  for  its 
responsibilities  under  law.  But  EEOC  only  has  those  powers  granted 
to  it  by  the  Congress. 

Quite  properly  individuals  speaking  for  the  constituencies  who  are 
served  by  Title  VII  on  numerous  occasions  criticize  the  level  of  activity 
of  the  Commission.  It  would  be  mv  hope  that  their  criticism  would  be 
limited  to  those  areas  that  are  truly  within  EEOC's  jurisdiction.  The 
fail; ire  of  this  society  to  face  up  to  employment  discrimination  in  this 
Bi centennial  Year  cannot  be  placed  at  the  doorstep  of  EEOC.  When 
organizations  and  individuals  are  assessing  blame,  it  is  their  responsi- 
bility to  put  the  blame  where  it  belongs.  It  is  also,  I  believe,  their  re- 
sponsibility to  continue  to  work  in  a  constructive  manner  for  changes 
that  will  make  their  job  and  the  EEOC's  easier. 

4.  The  Equal  Employment  Opportunity  Commission,  through  its 
employees  at  every  level,  should  be  less  defensive.  Their  mission  is  an 
important  one.  They  can  rightfully  hold  their  heads  high  for  the  work 
they  have  been  doing  and,  for  the  most  part,  the  energy  and  knowledge 
they  have  brought  to  their  responsibilities.  Internal  bickering,  external 
criticism  of  colleagues,  pitting  Chicanos  against  blacks,  or  women 
against  men,  does  not  serve  the  purposes  of  the  EEOC.  That  kind  of 
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foolishness  should  be  behind  us  all.  It  has  been  reported  that  internal 
complaints  within  EEOC  of  discrimination  are  eight  times  higher  than 
in  any  Federal  agency.  The  statistics  indicate  that  those  in  leadership 
positions  in  the  commission  need  to  spend  long  hours  in  determining 
what  causes  this  phenomenon. 

Employees  within  the  Commission  need  to  examine  whether  their 
complaints  are  substantive  or  frivolous.  The  last  thing  the  agency  needs 
is  to  be  devoting  an  inordinate  amount  of  its  time  to  the  resolution  of 
internal  complaints.  The  first  step,  therefore,  is  to  be  sure  that  the  work 
atmosphere  at  the  Commission  meets  those  standards  the  Commission 
would  wish  to  see  utilized  within  the  private  sector.  There  is  too  much 
work  to  be  done  for  employees  at  the  Commission  to  be  defensive  about 
what  commissioners  have  said  what  about  various  things,  or  what  their 
fellow  employees  have  leaked  to  the  press.  Those  who  do  speak  on 
behalf  of  the  Commission  need  to  start  accentuating  the  positive.  It  is 
not  easy — but  essential — particularly  in  the  face  of  significant  opposi- 
tion to  the  underlying  purposes  of  the  agency. 

5.  There  is  a  crying  necessity  for  greater  coordination  between 
EEOC  and  other  governmental  agencies  concerned  with  discrimina- 
tion in  the  private  sector.  The  Office  of  Federal  Contract  Compliance 
Programs,  the  Justice  Department,  the  Civil  Service  Commission,  and 
compliance  officers  in  14  departments  and  agencies,  have  a  vital  and 
significant  role  in  seeking  to  provide  better  employment  opportunities 
for  minorities  and  women.  Their  work,  however,  is  not  properly 
coordinated.  A  device  was  created  by  the  Congress,  known  as  the  Equal 
Employment  Opportunity  Coordinating  Council,  in  the  1972  amend- 
ments to  Title  VII.  The  Council,  however,  has  not  fulfilled  its  mission. 
It  is  a  place  for  the  Neanderthals  of  the  equal  employment  world,  such 
as  the  Civil  Service  Commission,  to  block  progress.  It  is  a  misleading 
entity  at  the  present  time,  and  if  more  real  coordination  does  not  come 
from  it,  the  Congress  would  do  well  to  abolish  it  and  look  to  some  other 
mechanism  that  would  demand  more  consistency  from  those  involved 
in  providing  equal  employment  opportunity.  The  business  communitv 
is  right  to  complain  about  duplication  and  inconsistency  within  tne 
Federal  Government.  Companies  might  want  to  work  for  constructive 
change  by  recommending  ways  for  better  coordination  to  be  achieved. 

6.  It  is  in  the  best  interest  of  the  business  community  to  learn  more 
about  the  work  of  EEOC  and  seek  to  operate  in  partnership  with  the 
agency  whenever  possible.  For  the  most  part,  businesses  consider  the 
Equal  Employment  Opportunity  Commission  to  be  the  enemy.  They 
see  the  costliness  of  consent  decrees,  the  expense  of  class  determinations 
and  findings,  and  grumble  as  they  make  their  settlement  payments.  It 
would  be  far  more  sensible  of  them  to  work  with  the  EEOC  to  gain 
the  expertise  contained  in  the  agency  on  how  they,  as  corporate  entities, 
can  more  appropriately  conform  to  the  requirements  of  law.  The  re- 
sult of  such  an  effort  would  be  a  happier,  more  productive  work  force 
for  the  company  and  of  course,  more  businesses  in  actual  conformity 
with  the  requirements  of  law. 

7.  It  is  essential  that  there  be  less  interference  from  the  Civil  Service 
Commission  in  the  employment  process.  Over  the  past  decade,  the  Civil 
Service  Commission  has  been  perhaps  the  leading  discriminator  in 
employment  practices  within  the  Federal  Government.  Yet.  their  re- 
sponsibilities are  awesome  in  the  equal  employment  field.  They  have 
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responsibilities  to  assure  all  of  us  that  Government  agencies  have  work- 
able affirmative  action  plans.  They  are  the  overseers  of  the  Federal 
complaint  process.  But  they  have  failed  to  meet  their  responsibilities. 
Every  effort  in  this  area  by  the  Civil  Service  Commission  of  any 
significance  seems  geared  to  the  subversion  of  Title  VII  and  Executive 
Orders  11246  and  11375. 

Thus,  businesses  quite  properly  complain  that  they  are  required  to 
follow  testing  guidelines,  work  force  and  utilization  analysis,  that  are 
not  applied  to  departments  of  the  Federal  Government.  The  Civil 
Service  Commission  should  be  forced  to  get  its  act  together  or  be 
booted  unceremoniously  out  of  the  equal  employment  field. 

8.  It  is  my  belief  that  the  single  most  useful  change  for  the  good  of 
EEOC  is  in  the  hands  of  Congress.  This  change  would  give  to  the 
Commission  the  right  and  authority  to  issue  cease  and  desist  orders. 
It  would  treat  the  Commission  as  other  enforcement  administrative 
agencies  are  treated  in  the  Federal  structure.  Rather  than  only  a  few 
hundred  suits  initiated  by  EEOC  each  year,  several  thousand  com- 
plaints would  be  settled  through  the  internal  mechanisms  of  the 
Commission. 

The  Nixon  administration  put  the  Commission  in  a  trick  bag  when 
it  substituted  for  cease  and  desist  legislation  a  bill  that  permits  the 
Commission  to  bring  suit.  The  U.S.  district  court  is  not  the  proper 
forum  for  the  thousands  upon  thousands  of  individual  instances  of 
discrimination  that  are  complained  of  each  year.  Those  should  be 
handled  and  would  be  handled  far  more  rapidly  in  an  administrative 
agency  equipped  with  its  own  enforcement  power — i.e.,  cease  and  de- 
sist. The  most  talked- about  problem  of  EEOC,  its  tremendous  back- 
log, would  be  met  and  met  successfully,  I  believe,  by  giving  the  Com- 
mission cease  and  desist  authority.  Those  who  were  found  to  have 
reasonable  cause  to  believe  they  were  discriminating  would  correct 
their  practices  by  the  thousands  if  they  knew  that  a  cease  and  desist 
hearing  would  follow  under  the  aegis  of  EEOC.  Additionally,  when 
hearings  were  held,  the  hearing  officer  would  be  an  expert  in  the  field. 
Many  who  rightfully  complain  about  greater  consistency  in  equal  em- 
ployment law  would  get  just  that,  as  experts  handled  cases,  rather 
than  different  Federal  judges  sitting  in  different  circuits,  many  of 
whom  have  little  or  no  background  in  the  field. 

This  important  step  can  be  taken  by  the  Congress  and  should  be 
considered  immediately.  The  Congress  and  the  executive  branch  can 
investigate  all  it  wants  any  internal  wrongdoing,  but  progressive  and 
forward  thinking  Members  of  Congress  will  push  for  cease  and  desist 
authority  for  EEOC.  Only  then  will  a  major  and  significant  step  be 
taken  to  guarantee  the  lofty  ideals  set  out  in  the  purposes  clause  of 
Title  VII  legislation. 

People  of  good  will  and  expertise,  prior  to  and  during  this  public 
crisis,  have  been  discussing  methods  of  restructuring  the  Commission's 
activities.  But  here  a  warning — to  rearrange  the  structure  of  an 
Agency  does  not  necessarily  make  things  happen.  In  the  case  of  EEOC, 
the  authority  of  law  which  would  be  provided  if  cease  and  desist  were 
granted  by  the  Congress,  would  outweigh  many-fold  any  internal 
reordering  of  equal  employment  functions.  Also,  the  motivation  of 
those  who  work  in  the  field,  coupled  with  expertise,  must  be  emphasized 
rather  than  a  new  office  here,  or  a  new  line  of  authority  there.  Paper 
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reorganizations  are  just  that  and  sometimes  are  hardly  worth  the 
paper  they  are  written  on. 

Some  feel  that  placing  the  full  compliance  authority  presently 
vested  in  OFCCP  in  EEOC  would  be  a  very  significant  step.  Others 
feel  that  the  Agency  should  have  a  single  administrative  head  and  be 
subsumed  within  a  cabinet  department.  Some  feel  that  the  Commis- 
sion's activities  would  be  more  efficiently  handled  if  there  were  great- 
er communication  and  coordination  between  the  Commission's  Office  of 
General  Counsel  and  the  rest  of  the  Commission  staff.  The  most  re- 
cent Commission  chairman  testified  recently  on  a  number  of  internal 
administrative  steps  that  he  felt  would  show  a  greater  accountability 
for  money  spent  and  produce  greater  efficiency  by  EEOC  employees. 

The  institution  recently  of  a  generalist  concept  is  held  out  as  a 
technique  that  should  provide  greater  efficacy  at  the  Commission. 
This  concept  would  permit  an  employee  to  follow  a  case  from  investi- 
gation through  final  determination.  Some  feel  that  the  problem  of  the 
backlog  is  exacerbated  because  the  employees  with  the  least  expertise 
are  those  who  originally  receive  the  complaint.  Thus,  because  of  their 
lack  of  expertise,  complaints  which  are  not  properly  within  EEOC's 
jurisdiction  are  counted  as  part  of  the  backlog,  meander  through  the 
Commission  and  the  time  of  someone  else  with  more  expertise  is 
taken  to  decide  where  the  complaint  should  be  referred.  Some  feel 
that  it  is  a  waste  of  time  to  defer  complaints  to  State  and  local 
agencies  and  that  all  this  does  is  slow  down  EEOC's  processes,  since 
in  the  vast  majority  of  cases,  those  cases  which  have  been  referred 
to  State  and  local  agencies  end  up  coming  back  to  EEOC  with  nothing 
done  on  them.  Some  criticize  the  level  of  activity  in  the  General  Coun- 
sel's office,  pointing  out  that  from  March  of  1972  through  July  of 
1974,  only  242  suits  were  filed.  During  fiscal  year  1975,  the  Com- 
mission filed  222  suits.  Yet,  during  the  first  four  months  of  this  year, 
246  suits  were  filed.  There,  of  course,  are  some  270  lawyers  in  the 
General  Counsel's  office.  This  kind  of  critical  analysis,  however,  fails 
to  examine  what  kinds  of  suits  are  being  brought  by  the  General 
Counsel's  office.  Most  importantly,  again,  it  is  the  examination  of 
a  process  that  is  inferior  to  the  administrative  mechanism  of  cease 
and  desist. 

Clearly,  under  cease  and  desist,  the  right  to  bring  lawsuits  should 
be  and  would  be  preserved  for  individuals.  The  right  of  appeal  would 
look  out  for  complainant  and  respondent  interests.  Major  issues  of 
novel  interpretation  and  substantive  significance  would,  on  occasion, 
continue,  of  couse,  to  be  handled  in  the  Federal  appellate  courts.  But 
courts  of  law,  unless  we  are  willing  to  increase  the  Federal  judiciary 
tenfold,  can  never  be  equipped  to  handle  the  volume  of  EEO  com- 
plaints. Federal  activity  to  end  employment  discrimination  should  be 
more  profound  and  more  properly  directed. 

Yes,  it  is  necessary  to  look  at  what  is  wrong  inside  EEOC.  Then 
the  appropriate  authorities  should  take  whatever  steps  are  necessary. 
If  concentration  is  on  internal  changes,  congressional  hearings,  and 
GAO  investigations,  the  result  will  be  predictably  unfortunate.  Ac- 
tivities at  EEOC  will  come  to  a  virtual  halt;  that  much  ballyhooed 
backlog  will  get  bigger.  Let  there  be,  in  the  interest  of  providing  equal 
employment  opportunity,  a  shift  to  substantive  discussion  of  EEOC 
and  what  it  needs  to  be  more  effective.  Let  the  emphasis  be  placed 
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on  the  steps  necessary  to  truly  provide  equal  employment  opportunity  , 
Let  the  chips  fall  where  they  may  on  internal  investigations ;  but  let  us 
demand  public  discussion,  executive  and  congressional  interest  in  re- 
sponsible, fair  and  speedy  enforcement  of  new  and  more  vigorous 
equal  employment  legislation. 

The  problems  EEOC  faces  today,  particularly  the  problem  of  back- 
log, is  directly  related  to  the  failure  of  the  Congress  to  give  the 
Commission  cease  and  desist  authority.  The  ability  of  numerous 
enemies  of  the  Commission  to  speak  with  such  forcef ulness  is  a  direct 
result  of  a  President  who  fails  to  apply  the  authority  of  his  office 
in  support  of  firm  and  fair  resolution  of  discriminatory  employment 
behavior.  The  most  important  issue  facing  minorities  and  women  in 
today's  America  is  the  issue  of  fair  treatment  on  the  job.  Our  so- 
ciety has  failed  to  come  to  grips  with  the  issue — we  have  only  picked 
at  its  edges.  With  seriousness  of  purpose,  solutions  are  possible.  Let 
us  not  be  diverted — too  much  time  has  been  lost  already. 


CHAPTER  5 


Affirmative  Action:  Two  Views 

An  Exchange  of  Letters  Between  Miro  Todorovich 
and  Howard  Glickstein* 

The  exchange  of  letters  which  follows  is  published  here  because  it 
illuminates,  in  an  interesting  as  well  as  informative  fashion,  the  con- 
troversy surrounding  affirmative  action  in  higher  education.  The  first 
letter  was  written  bv  Miro  Todorovich,  coordinator  of  the  Committee 
on  Academic  Nondiscrimination  and  Integrity.  The  Committee  is  a 
non-tax-exempt  organization  closely  related  to  the  University  Center 
for  Rational  Alternatives.  Mr.  Todorovich  addressed  his  letter  to  Dr. 
Richard  A.  Lamanna,  Department  of  Sociology,  University  of  Xotre 
Dame,  who  turned  it  over  to  Howard  Glickstein,*  Director  of  the  Center 
for  Civil  Rights  at  the  same  university.  Mr.  Glickstein,  formerly  staff 
director  of  the  U.S.  Commission  on  Civil  Rights,  then  responded  to 
Mr.  Todorovich — Editor.  [Civil  Rights  Digest] 

December  11,  1973. 
Dear  Dr.  Lamaxxa:  The  recent  contacts  of  our  Committee  with 
members  of  Congress  indicate  that  there  is  a  growing  interest  on  Capi- 
tol Hill  in  matters  of  affirmative  action  in  general  and  discrimination 
in  reverse  in  particular.  "We  found,  however,  that  there  is  regrettably- 
little  hard  information  presently  in  the  hands  of  our  elected 
representatives. 

As  a  first  corrective  step,  I  would  suggest  the  writing  of  letters  ex- 
pressing our  concern  to  Senators  and  Congressmen  of  your  local  area. 

The  letters  could  reflect  (depending  on  the  situation  in  any  one  par- 
ticular area)  concern  that  the  <roalsetting  time  tables  containing  affirm- 
ative action  plans  demanded  by  Federal  agencies  are  introducing  de 
facto  quotas  in  educational  hiring:  concern  about  administrative 
interference  in  educational  matters,  difficulties  in  finding  employment 
for  well  qualified  graduating  candidates  who  do  not  fit  a  particular 
description  of  "affected  minorities"  and  women,  diversion  of  educa- 
tional resources  and  structures  into  noneducational  endeavors,  and  in- 
vasion of  privacy  and  of  confidential  data :  concern  about  the  promo- 
tion of  color-  and  sex-related  criteria  in  hiring,  student  admission,  and 
the  like,  erosion  of  institutional  and  departmental  autonomies,  and 
the  undermining  of  the  peer- judgment  principle. 

In  addition,  one  should  point  out  that  all  these  activities  have  been 
generated  by  the  Office  of  Federal  Contract  Compliance.  HEW.  Equal 
Employment  Opportunity  Commission,  and  other  Federal  agencies 
without  the  proof  of  need,  any  hard  data,  any  adequate  analysis,  with- 
out any  hearings,  and  any  consultation  with  the  affected  institutions 
and  professors. 

You  may  wish  to  cite  the  following  provisions  of  Title  VII  of  the 
Civil  Rights  Act  of  1964 : 

♦These  letters  were  originally  publisher!  in  the  Spring.  1975  edition  of  the  Civil  Rights 
Digest,  a  quarterly  publication  of  the  U.S.  Commission  on  Civil  Rights. 
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Soc.  703.  (a)  It  should  be  an  unlawful  employment  practice  for  an  employer  .  .  .  ' 
fo  limit,  s'  .urc.ua te,  or  classify  his  employees  in  any  way  which  would  deprive  or 
lend  to  deprive  any  individual  of  employment  opportunities  or  otherwise  ad- 
versely affect  his  status  as  an  employee  because  of  such  individual's  race,  color, 
religion,  sex.  or  national  origin. 

(j)  Nothing  contained  in  this  title  shall  be  interpreted  to  require  any  em- 
ployer ...  to  grant  preferential  treatment  to  any  individual  or  to  any  group  be- 
cause of  race,  color,  religion,  sex  or  national  origin  of  such  individual  or  group 
on  account  of  an  imbalance  which  may  exist  with  respect  to  the  total  number  or 
percentage  of  persons  of  any  race,  color,  religion,  sex,  or  national  origin  employed 
by  any  employer. 

You  may  also  find  useful  the  quotes  from  the  Executive  Order  11246 
("issued]  by  President  Johnson.  This  order,  which  is  allegedly  the  basis 
for  the  various  departmental  orders  and  guidelines  demanding  the 
establ  ishment  of  affirmative  action  programs,  has  quite  an  unambigu- 
ous language: 

(1)  The  contractor  will  not  discriminate  against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion,  sex,  or  national  origin. 

The  contractor  will  take  affirmative  action  to  ensure  that  applicants  are  em- 
ployed, and  that  employees  are  treated  during  employment,  without  regard  to 
their  race,  color,  religion,  sex,  or  national  origin.  Such  action  shall  include,  but 
not  be  limited  to  the  following :  employment,  upgrading,  demotion,  or  transfer ; 
recruitment  or  recruitment  advertising:  layoff  or  termination;  rates  of  pay  or 
other  forms  of  compensation,  and  selection  for  training,  including  apprenticeship. 
The  contractor  agrees  to  post  in  conspicuous  places,  available  to  emplovees  and 
applicants  for  employment,  notices  to  be  provided  by  the  contracting  officer  set- 
ting forth  the  provisions  of  this  nondiscrimination  clause. 

(2)  The  contractor  will,  in  all  solicitations  or  advertisements  for  employees 
placed  by  or  on  behalf  of  the  contractor,  state  that  all  qualified  applicants  will 
receive  consideration  for  employment  without  regard  to  race,  color,  religion,  sex, 
or  national  origin. 

All  these  clear  provisions  have  been  in  one  way  or  another  violated 
by  the  various  affirmative  action  programs,  which  treat  Americans 
with  regard  to  race,  color,  and  sex. 

t  We  feel  that  congressional  action  is  needed  to  stop  rampant  viola- 
tion by  the  nonelected  and  nonaccountable  Federal  bureaucrats  of  anti- 
discrimination statutes  and  orders.  I  hope  that  you  and  many  of  your 
colleagues  will  bring  to  the  attention  of  your  elected  representatives 
the  magnitude  of  the  problem  and  your  views  on  the  matter. 
Sincerely  yours, 

Miro  M.  Todorovich, 

Coordinator,  Committee  on  Academic 

Nondiscrimination  and  Integrity. 


May  29,  1974. 

Dear  Mr.  Todorovich:  A  copy  of  your  December  11,  1973  letter  to 
Br.  Richard  A.  Lamanna  of  this  University  has  come  to  my  attention. 
The  letter  lists  certain  alleged  abuses  of  affirmative  action  programs 
and  cites  a  provision  of  the  Civil  Rights  Act  of  1964  which  prohibits 
preferential  treatment  because  of  race,  color,  religion,  sex,  or  national 
origin,  and  a  provision  of  Executive  Order  11246  requiring  affirma- 
tive action  which  provides  that  employees  be  treated  during  employ- 
ment "without  regard  to  their  race,  color,  religion,  sex,  or  national 
origin."  The  letter  goes  on  to  claim  that  "these  clear  provisions  have 
been  in  one  way  or  another  violated  by  the  various  affirmative  action 
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programs,  which  treat  Americans  with  regard  to  race,  color,  and  sex," 
and  concludes  by  urging  action  to  influence  legislation. 

I  find  vour  letter  shockingly  misleading  and  deceptive.  The  language 
from  Title  VII  and  Executive  Order  11246  which  is  cited  has  been 
interpreted  consistently  by  the  courts  to  permit  affirmative  action  plans 
and  policies  which  are  designed  to  remedy  the  present  effects  of  past 
discrimination.  Merely  citing  the  language  of  a  statute  or  executive 
order  tells  only  part  of  the  story ;  it  is  essential  that  the  purpose  and 
judicial  interpretations  of  the  language  in  question  also  be  considered. 
I  presume  that  you  are  not  a  lawyer— if  you  are,  God  help  the  legal 
prof  ession— but  there  are  lawyers  on  your  steering  committee  who  must 
bear  responsibility  for  such  a  disingenuous  letter. 

Let  me  first  turn  to  Section  703  ( j )  of  the  Civil  Rights  Act  of  1961— 
the  so-called  ban  against  "preferential  treatment"  in  employment.  The 
meaning  of  that  provision  was  considered  by  the  Court  of  Appeals  for 
the  Sixth  Circuit  in  United  States  v.  IBEW  Local  38,  where  the  court 
said : 

When  the  stated  purposes  of  the  act  and  the  broad  affirmative  relief  authoriza- 
tion (42  U.S.C.  §  2000e-6)  are  read  in  context  with  §  2000e-2(j),  we  believe  that 
section  cannot  be  construed  as  a  ban  on  affirmative  relief  against  continuation 
of  effects  of  past  discrimination  resulting  from  present  practices  (neutral  on  their 
face)  which  have  the  practical  effect  of  continuing  past  injustices.  Any  other 
interpretation  would  allow  complete  nullification  of  the  stated  purposes  of  the 
Civil  Rights  Act  of  1964. 

A  similar  result  was  reached  by  the  Court  of  Appeals  for  Ninth 
Circuit,  In  United  States  v.  Ironworkers  Local  86,  the  court  ordered 
the  union  to  offer  immediate  job  referrals  to  previous  discriminatees, 
and  ordered  the  union's  apprenticeship  and  training  committee  to 
select  and  indenture  sufficient  black  applicants  to  overcome  past  dis- 
crimination. The  order  also  included  judicially  imposed  ceiling  re- 
quirements for  apprenticeship  program  participation  of  minorities.  On 
appeal,  the  union  argued  that  this  order  was  in  violation  of  3  703 (j). 
The  union  condemned  the  order  as  "racial  quotas"  and  "racial  pref- 
erences." The  court  rejected  this  argument,  'stating : 

There  can  be  little  doubt  that  where  a  violation  of  Title  VII  is  found,  the  court 
is  vested  with  broad  remedial  power  to  remove  the  vestiges  of  past  discriminn- 
tion  and  eliminate  present  and  assure  the  nonexistence  of  future  barriers  to  the 
full  enjoyment  of  equal  job  opportunities  by  qualified  black  workers. 

The  court  went  on  to  say  that : 

Without  such  powers,  the  district  court  would  be  unable  to  effectuate  the  de- 
sire of  Congress  to  eliminate  all  forms  of  discrimination. 

(See  also  United  States  v.  Wood,  Wire  and  Metal  Lathers  Interna- 
tional Union  No.  46:  "While  quotas  merely  to  attain  racial  balance  in 
employment  are  forbidden  by  the  Civil  Eights  Act  of  1964.  quotas  to 
correct  past  discriminatory  practices  are  not":  Carter  v.  Gallagher ; 
"  (T)he  antipreference  treatment  section  of  the  new  Civil  Rights  Act  of 
1964  does  not  limit  the  power  of  a  court  to  order  affirmative  relief  to 
correct  the  effects  of  past  unlawful  practices":  Stamps  v.  Detroit  Edi- 
son: "Having  found  a  pattern  of  discriminatory  exclusion  in  hiring 
and  assignments,  this  court  has  wide  discretion  in  ordering  such  affirm- 
ative action,  including  the  accelerated  hiring  and  assignment  of  blacks 
in  an  effort  to  meet  goals  established  for  the  purpose  of  overcoming  the 
past  patterns  of  racial  exclusion";  Heat  and  Frost  Workers,  Local  53 
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v.  Yolger;  and  United  States  v.  Sheet  Metal  Workers  International 

Association.) 

At  the  t  ime  Congress  amended  Title  VII  in  1972,  it  considered  vari- 
ous amendments  which  would  have  modified  the  judicial  construction 
of  Section  703 (j).  The  fate  of  these  amendments  was  described  by  the 
Court  of  Appeals  for  the  Sixth  Circuit  in  United  States  v.  Local  Union 
No.  212,  International  Brotherhood  of  Electrical  Workers: 

It  also  appears  from  the  legislative  history  of  certain  proposed  amendments  to 
42  U.S.C.  §  2000e-2(j)  that  it  is  not  the  intent  of  Congress  to  forbid  remedies  of 
the  kind  used  in  this  case  (a  black  membership  quota  was  imposed  on  the  union). 

Plainly,  as  recently  as  1972,  Congress  was  fully  appraised  of  what 
you  call  "rampant  violation  by  the  nonelected  and  nonaccountable 
Federal  bureaucrats  of  antidiscrimination  statutes  and  orders."  Yet 
Congress  chose  to  take  no  action  and,  in  fact,  rejected  efforts  to  curb 
the  practices  about  which  you  complain.  Congress,  fortunately,  has  the 
good  sense  to  recognize  that  it  is  necessary  to  be  "color  conscious  to 
prevent  discrimination  being  perpetuated  and  to  undo  the  effects  of 
past  discrimination." 

You  are  equally  misinformed  about  the  meaning  of  the  affirmative 
action  provisions  of  Executive  Order  11246  which  prohibit  all  con- 
tractors or  subcontractors  on  federally  financed  projects  from  dis- 
criminating in  their  employment  practices.  Cases  arising  under  that 
order  have  upheld  plans  which  take  race  into  account  and  which  es- 
tablish racial  quotas. 

For  example,  the  Court  of  Appeals  for  the  Third  Circuit  upheld  the 
Philadelphia  Plan  which  required  that  contractors  obligate  themselves 
to  achievement  of  minority  manpower  goals  or  quotas  if  they  wished 
to  participate  in  Federal  construction  projects  of  federally  assisted 
construction  of  $500,000  or  more  {Contractors  Association  of  Eastern 
Pennsylvania  v.  Secretary  of  Labor).  That  plan,  promulgated  under 
the  authority  of  Executive  Order  No.  11246,  provided  for  annually  in- 
creased manpower  utilization  goals  to  raise  minority  employment  in 
selected  construction  trades. 

In  Southern  Illinois  Builders  Association  v.  Ogilvie,  the  court  rec- 
ocrnized  that  quotas  are  a  logical  part  of  an  affirmative  action  plan 
formulated  pursuant  to  Executive  Order  No.  11246,  and  said : 

Basic  self-interests  of  the  individual  must  be  balanced  with  social  interests,  and 
in  circumstances  where  blacks  have  been  discriminated  against  for  years,  there 
is  no  alternative  but  to  require  that  certain  minorities  be  taken  into  consideration 
with  respect  to  the  specific  minority  percentage  of  the  population  in  a  given  area 
in  order  to  provide  a  starting  point  for  equal  employment  opportunities.  In  this 
rpgard,  it  is  the  feeling  of  this  Court  that  minimum  ratios,  where,  de  jure  or  de- 
facto,  based  upon  race  are  constitutional  and  valid  when  adopted  for  the  purpose 
of  implementing  affirmative  action  to  achieve  equal  employment  opportunities. 

Most  recently,  in  Associated  General  Contractors  of  Massachusetts, 
Inc.  v.  Altshuler,  the  court  upheld  a  State  "affirmative  action  plan" 
which  was  more  stringent  than  the  Federal  plan  which  was  formulated 
pursuant  to  Executive  Order  No.  11246.  The  "Boston  Plan"  case  in- 
volved an  action  by  construction  contractors,  each  a  prospective  bidder 
for  State  contracts,  challenging  contract  provisions  requiring  contrac- 
tors to  employ  a  stated  percentage  of  minoritv  workers. 

The  court  upheld  the  use  of  these  racial  criteria  and  stated : 

It  is  by  now  well  understood,  however,  that  our  society  cannot  be  completely 
color-blind  in  the  short  term  if  we  are  to  have  a  color-blind  society  in  the  long 
term.  After  centuries  of  viewing  through  colored  lenses,  eyes  do  not  quickly 
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adjust  when  the  lenses  are  removed.  Discrimination  has  a  way  of  perpetuating 
itself,  albeit  unintentionally,  because  the  resulting  inequalities  make  new  op- 
portunities less  accessible.  Preferential  treatment  is  one  partial  prescription  to 
remedy  our  society's  most  intransigent  and  deeply  rooted  inequalities. 

In  addition  to  my  complete  disagreement  with  your  statement  of  the 
law,  I  also  believe  you  grossly  exaggerate  the  nature  and  extent  of 
abuses  connected  with  affirmative  action  programs.  Perhaps  there  has 
been  overzealousness  on  some  occasions,  but  that  problem  pales  into  in- 
significance when  compared  to  the  shameful  injustices  toward  which 
affirmative  action  programs  are  directed. 

I  can,  nevertheless,  understand  and  respect  sincere  differences  of 
opinion  over  the  implementation  and  consequences  of  affirmative  action 
programs.  But  I  cannot  understand  an  organization  presumably  dedi- 
cated to  academic  integrity  sending  out  a  letter  which  displays  such 
.complete  ignorance  of  the  subject  with  which  it  purports  to  deal. 
Very  truly  yours, 

Howard  A.  Glickstein, 
Director,  Center  for  Civil  Rights, 

University  of  Notre  Dams. 

July  18,  1974. 

Dear  Dr.  Glicksteix  :  Thank  you  for  your  lengthy  communication 
of  May  29.  Serious  dialogue  on  a  topic  shrouded  by  fear  and  passion  is 
sorely  needed.  It  is  thus  unfortunate  that  your  missive  is  composed 
chiefly  of  misapplied  and  irrelevant  judicial  citations,  garnished  with 
gratuitous  insult. 

You  choose,  I  note,  to  focus  on  the  fact  that  in  nry  December  11  letter 
I  cited  the  clear  language  of  the  Civil  Eights  Act  of  1964  and  Executive 
Order  11246  as  amended,  both  of  which  explicitly  forbid  preferential 
treatment  on  the  grounds  of  race  or  sex.  You  then  quote  certain  lower 
court  decisions  which  interpret  this  to  mean  that  where  previous  dis- 
crimination had  been  proved,  race  may  be  taken  into  account  in  estab- 
lishing nondiscrimination. 

However,  you  disregard  entirely  the  sentence  in  my  letter  which 
points  out  that  no  proof  of  need  or  statistical  date  was  presented  to 
justify  instituting  these  programs  in  the  field  of  higher  education, 
with  which  the  Committee  on  Academic  Nondiscrimination  and  In- 
tegrity concerns  itself.  In  other  words,  there  was  no  showing  of  prior 
discrimination.  This  fact  is  undisputed  and  of  decisive  importance. 
There  was  no  sizable  pool  of  unemployed  minority  Ph.  D.  holders  when 
the  affirmative  action  programs  were  set  loose  on  the  colleges.  The 
great  upswing  of  minority  undergraduate  admissions  preceded  the 
institution  of  affirmative  action  programs.  In  fact,  the  HEW  guide- 
lines do  not  even  presume  to  speak  of  the  correction  of  discrimination 
through  "numerical  goals"  and  "precise  timetables."  As  7/ou  no  doubt 
know  well,  the  guidelines  seek  to  alleviate  "underutilization."  In  that 
light,  all  your  citations  which  depend  on  a  showing  of  previous  dis- 
crimination are  simply  irrelevant.  What  is  more,  one  of  them  points 
clearly  to  the  impermissibility  of  the  programs  you  defend.  "While 
quotas  merely  to  attain  racial  balance  in  employment  are  forbidden 
by  the  Civil  Eights  Act  of  1964,  quotas  to  correct  past  discriminatory 
practices  are  not,"  says  the  decision  ( United  States  v.  WoocL  Wire,  arid 
Metal  Lathers  International  Union  No.  4o.).  One  wonders  what  pos- 
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sibly  could  be  meant  by  a  quota  "merely  to  attain  racial  balance,"  if 
it  did  not  include  in  its  meaning  a  correction  of  statistical  imbalance 
Without  a  showing  of  discrimination. 

Yet  it  is  not  enough  to  say  that  your  citations  miss  the  point.  They 
also  tend  to  obscure  it  by  implying" that  the  law,  as  interpreted  by  the 
courts,  uniformly  justifies  preferential  treatment  for  social  ends.  For  a 
man  who  is  as  ready  as  you  to  hurl  charges  of  ignorance,  deception,  and 
disingenuousness,  it  seems  downright  imprudent  not  to  have  mentioned 
in  your  letter  that  Justice  Douglas'  seminal  comments  on  the  DeFunis 
case  fundamentally  support  the  principle  that  equal  treatment  under 
the  law  means  equal  treatment  for  individuals  and  not  groups.  Thus, 
he  wrote,  "the  consideration  of  race  as  a  measure  of  an  applicant's 
qualifications  normally  introduces  a  capricious  and  irrevelant  factor 
working  as  invidious  discrimination.  .  .  ."  According  to  the  Justice, 
the  States  "may  not  proceed  by  racial  classification  to  force  strict  popu- 
lation equivalencies  for  every  group  in  every  occupation,  overriding 
individual  preferences.  The  Equal  Protection  Clause  commands  the 
elimination  of  racial  barriers,  not  their  creation  in  order  to  satisfy  our 
theory  as  to  how  society  ought  to  be  organized." 

While  you  quote  from  lower  court  decisions  that  do  not  even  lie  in  the 
field  of  higher  education,  you  fail  to  cite  the  words  of  a  Supreme  Court 
Justice  on  the  one  case  that  does  lie  in  the  higher  education  area.  Shall 
we  take  a  leaf  from  your  rhetorical  book  and  attribute  this  to  either 
ignorance  or  disingenuousness?  And  if  you  feel  that  a  dissent  in  a 
moot  case  is  unworthy  of  your  attention,  why  did  you  neglect  Chief 
J ustice  Burger's  clear  formulation  in  the  Griggs  case :  "discriminatory 
preference  for  any  group,  minority  or  majority,  is  precisely  and  only 
what  Congress  has  proscribed"  ? 

Were  the  law  as  clear  as  you  seem,  somewhat  contemptuously,  to 
think,  there  would  have  been  no  need  for  the  DeFunis  case  and  for  the 
Court's  action  in  vacating  the  Washington  State  decision  while  declar- 
ing the  case  moot.  Nor,  more  importantly,  would  there  be  any  reason 
for  the  HEW  guidelines  to  deny,  as  vigorously  as  they  do.  that  they 
involve  any  preferential  treatment  whatever.  Nor  would  HEW  officials 
have  found  it  necessary  to  disguise  their  quota  requirements  with  the 
sophistry  and  euphemism  of  calling  them  "goals."  Your  frankness  is 
useful  in  laying  bare  of  the  real  issue;  your  shamelessness  in  avowing 
your  love  of  preferential  treatment  is,  however,  not  shared  by  most 
government  officials. 

Yet  even  if  the  courts  could  be  understood  as  interpreting  "without 
regard  to  race"  to  mean  "with  regard  to  race."  your  indignation  at 
CANI's  presumption  in  questioning  this  miracle  of  dialectic  would 
still  bo  out  of  place.  Though  I  am  indeed  not  a  lawyer  (and  it  seems 
to  me  that  the  Deitv  has  his  hands  quite  full  enough  with  the  legal 
profession  today),  I  do  believe  that  there  are  precedents  in  American 
historv  for  attempts  to  change  the  understanding  of  certain  laws  and 
constitutional  provisions.  I  wonder  if  you  had  quite  the  same  awe  for 
the  sanctity  of  Plessy  v.  Ferguson  in  1953  as  you  have  todav  for  certain 
lower  court  decisions.  Perhaps  you  did.  If  so,  let  me  remind  you  that 
Abraham  Lincoln  did  not  share  this  reverential  view  and  spoke  openly 
in  his  debates  with  Stephen  A.  Douglas  of  his  total  opposition  to  the 
Dred  Scott  decision  and  his  determination  to  reverse  it  by  legal  means. 
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No  doubt  there  was  some  antebellum  Glickstein  on  hand  to  accuse  him 
of  ignorance  and  disingenuousness. 

You  say,  in  your  letter,  that  the  language  of  a  statute  tells  only  part 
of  the  story  and  that  one  needs  to  consult  the  purpose  as  well.  Had  you 
taken  the  advice  you  so  graciously  proffered  me,  you  might  have  dis- 
covered by  consulting  the  Congressional  Record  of  the  debates  on  the 
Civil  Eights  Act  of  1964,  that  the  proponents  of  the  bill  laughed  off  as 
imaginary  horribles  the  very  interpretations  you  so  piously  defend. 
I  refer  you  in  particular  to  Dr.  Paul  Seabury's  article  m  Commentary 
of  February  1972,  page  38.  Nor  does  the  1972  Equal  Employment 
Opportunity  Act  in  any  way,  either  by  language  or  intent,  justify 
discriminatory  racial  quotas. 

Perhaps  the  most  disturbing  aspect  of  your  letter  is  the  facility  with 
which  you  skate  over  the  substantive  questions.  You  "believe"  that  I 
grossly  exaggerate  the  nature  and  extent  of  abuses  connected  with 
affirmative  action  programs.  You  will  go  so  far  as  to  concede  that  "per- 
haps" there  has  been  overzealousness  on  some  occasions,  but  you  cheer- 
fully maintain  that  the  problem  "pales  into  insignificance  when 
compared  to  the  shameful  injustices  towards  which  affirmative  action 
programs  are  directed."  Might  I  ask  on  what  you  base  your  belief  that 
I  grossly  exaggerate  ? 

At  CANI  we  can  and  have  documented  the  charge  that  there  is 
widespread  discriminatory  recruitment  in  academia,  brought  on  by  the 
demand  of  Federal  agencies  for  "proper  representation."  We  can  and 
have  documented  the  charge  that  the  majority  of  the  male  and  female 
staff  professors  of  sociology  engaged  in  hiring,  when  polled,  avowed 
the  belief  that  affirmative  action  requires  discrimination  on  the  basis 
of  sex  and  race  and  not  of  merit.  We  can  and  have  documented  the 
charge  that  there  is  underway  a  thoroughgoing  exclusion  of  qualified 
white  teachers  of  Afro-American  History  and  Black  Studies.  We  can 
and  have  documented  the  charge  that  Federal  officials  have  sought  to 
intimidate  universities  and  even  to  enter  into  the  sphere  of  the  disposi- 
tion of  the  curriculum  in  order  to  attain  what  they  conceive  to  be  the 
ends  of  affirmative  action.  Yet  you  "believe"  that  I  exaggerate. 

I  refer  you,  for  example,  to  the  April  1973  issue  of  Measure,  a  pub- 
lication of  the  University  Center  for  Rational  Alternatives,  of  which 
our  Committee  is  an  offshoot.  It  gives  the  detailed  factual  account  of 
the  travails  of  one  Martin  Goldman,  a  qualified  professor  of  Afro- 
American  history,  who  had,  in  the  year  before  the  advent  of  the 
affirmative  action  programs,  received  several  offers  of  academic  em- 
ployment. Because  of  his  race  he  now  cannot  find  academic  work.  I  can 
assure  you  that  his  case  is  not  an  exception.  Paul  Lammermeier, 
another  specialist  in  Afro- American  history,  now  works  as  a  short 
order  cook  in  Mentor.  Ohio,  because  his  skin  is  the  wrong  color  for  a 
professor  of  his  specialty  today.  Yet  you  "believe"  that  I  exaggerate. 

If  you  are  unwilling  to  lend  credence  to  evidence  that  comes  from  me, 
perhaps  you  might  listen  to  Dr.  Richard  Lester  of  Princeton  Univer- 
sity, formerly  vice  chairman  of  President  Kennedy's  Commission  on 
the  Status  of  Women.  In  his  book,  Anti-Bias  ReauJation  in  Univer- 
sities: Faculty  Problems  and  Their  Solutions,  Dr.  Lester  offers  a 
powerful  array  of  factual  evidence  which  proves  that  the  affirmative 
action  programs  you  defend  not  only  commit  injustice  through 
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preferential  treatment — which  apparently  causes  you  no  concern — 
and  destroy  academic  standards  and  autonomy — which  may  not  dis- 
turb you  in  the  slightest— but  also  are  wholly  ineffective  in  obtaining 
their  own  intended  purposes  of  increasing  the  number  of  women  and 
minority  group  members  in  faculty  positions. 

Professor  Lester  shows  that  the  need  to  fulfill  utterly  unrealistic 
quotas,  under  the  threat  of  loss  of  Federal  funds,  leads  to  an  un- 
dignified and  essentially  pointless  game  of  musical  chairs  in  which 
blacks  and  women  are  lured  from  one  place  to  the  next  by  offers  of 
higher  salary  and  greater  prestige,  but  which  does  not  markedly 
increase  the  actual  numbers  in  circulation.  Thus  quotas  and  timetables 
merely  distract  from  the  problem  which  is  mainly  one  of  supply  by 
making  the  fallacious  assumption  that  it  is  essentially  one  of  demand, 
hampered  by  discrimination.  Thus,  Dr.  Clark  Kerr,  in  his  introduction 
to  the  book,  points  out  that  Dr.  Lester  "stresses  the  fact  that  current- 
faculty  members  favor  such  an  increase  [in  minority  members  and 
women]  but  warns  that  many  of  the  action  programs  prescribed  to 
achieve  it  fail  to  take  into  consideration  either  the  inadequate  supply 
of  qualified  people  among  these  groups  currently  underrepresented  on 
our  faculties  or  the  characteristics  of  academic  employment  that  dis- 
tinguish it  from  employment  in  industry."  Speaking  for  himself,  Dr. 
Kerr  continues:  "At  stake  is  not  only  an  equitable  system  of  academic 
employment,  but  also  loss  of  financial  support  as  governments  apply 
economic  sanctions  to  achieve  numerical  hiring  goals  that  often  have 
little  relevance  to  the  character  and  mission  of  universities."  Yet  you 
"believe"  that  I  "grossly  exaggerate"  the  abuses  of  affirmative  action. 

Under  the  circumstances,  is  it  really  too  much  to  ask  of  a  man  who 
a  reuses  others  of  deception  and  ignorance  that  he  substantiate  his 
allegations  with  more  than  his  "belief,"  or,  one  might  uncharitably  say, 
his  gall  ?  I  cannot,  however,  merely  leave  the  question  at  this  point.  You 
should  consider  the  logical  form  of  vour  argument.  You  say  that  exist- 
ing abuses  pale  by  comparison  with  the  injustices  that  affirmative 
action  programs  are  directed  toward.  Apparently  then,  because  the 
program's  aims  are  noble,  their  evils  are  insignificant.  I  trust  I  need 
not  remind  you  of  the  kind  of  politician  and  demago,<rue  who  uses  this 
sophism  to  justify  misdeeds  by  good  intentions.  Why  then  do  you 
make  such  an  argument  ? 

In  fact,  whether  you  are  willing  to  believe  it  or  not,  nondiscrimina- 
tion is  CANI's  most  cherished  goal.  Our  members  have  shown  a 
lifelong  commitment  to  equality  and  fairness  and  have  been  in  the 
forefront  of  actions  fought  for  the  disadvantaged.  However,  we  do  not 
see  how  you  can  possibly  hope  to  create  colorblindness  out  of  color 
consciousness,  and  nondiscrimination  out  of  preferential  treatment. 
Those  who  suffer  discrimination  today  in  order  to  "compensate"  the 
children  of  those  who  suffered  it  yesterday  will  someday  have  children 
who  will  in  turn  have  a  claim  to  "compensation."  How  shall  it  all  end 
except  in  a  policy  of  true  nondiscrimination  which  looks  to  individual 
merit  and  not  to  race,  class,  sex,  or  religion? 

I  do  not  deny  that  you  and  many  others  have  shown  a  remarkable 
mgenttity  in  discovering  ways  in  which  "without  regard"  can  be  in- 
terpreted to  mean  "with  regard."  Such  ingenuity  would  be  laudable 
if  it  were  applied  to  making  real  nondiscrimination  a  working  reality. 
You  delude  yourself  if  you  believe  that  "preferential  treatment  is  one 
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partial  prescription  to  remedy  our  society's  most  intransigent  and 
deeply  rooted  inequalities."  In  fact,  preferential  treatment  is  a  wholly 
adequate  prescription  for  the  perpetuation  of  preferential  treatment, 
which  is,  you  may  recall,  what  caused  those  intransigent  and  deeply 
rooted  inequalities  in  the  first  place. 
Sincerely, 

Miro  M.  Todorovich. 

November  13, 1974. 
Dear  Professor  Todorovich  :  I  appreciated  receiving  your  letter  of 
July  18, 1974  and  read  it  with  great  interest.  Please  forgive  my  delay  in 
responding. 

I  have  spent  most  of  my  professional  career  in  activities  seeking  to 
achieve  racial  justice  in  this  country,  and  frequently  feel  a  deep  sense 
of  frustration  about  the  limited  progress  we  have  achieved.  I  acknowl- 
edge, nevertheless,  the  appropriateness  of  your  suggestion  that  "seri- 
ous dialogue  on  a  topic  shrouded  by  fear  and  passion  is  sorely  needed." 
Accordingly,  let  me  attempt  to  define  our  points  of  difference  in  as 
dispassionate  a  way  as  possible. 

Perhaps  we  differ  most  fundamentally  over  the  extent  of  discrimina- 
tion in  employment  in  higher  education.  You  believe  that  institutions 
of  higher  learning  are  being  subjected  to  a  burden  without  "proof  of 
need  or  statistical  data."  I  believe  that  there  is  ample  proof.  It  is  for 
that  reason  that  I  relied  on  cases  that  assumed  the  existence  of  dis- 
crimination. What  is  that  proof  ? 

As  you  know,  educational  institutions  were  not  covered  by  Title  VII, 
the  fair  employment  title  of  the  Civil  Eights  Act  of  1964.  The  1972 
amendments  to  Title  VII,  however,  extended  coverage  to  educational 
institutions.  Congress  acted  only  after  extensive  proof  that  there  was 
a  severe  problem  which  required  that  educational  institutions  be  sub- 
jeced  to  the  provisions  of  Title  VII.  The  House  Committee  Report 
underscored  the  scope  of  the  problem : 

Discrimination  against  minorities  and  women  in  the  field  of  education  is  as 
pervasive  as  discrimination  in  any  other  area  of  employment.  In  the  field  of  higher 
education,  the  fact  that  black  scholars  have  been  generally  relegated  to  all-black 
institutions  or  have  been  restricted  to  lesser  academic  positions  when  they  have 
been  permitted  entry  into  white  institutions  is  common  knowledge. 

Similarly,  in  the  area  of  sex  discrimination,  women  have  long  been  invited  to 
participate  as  students  in  the  academic  process,  but  without  the  prospect  of 
gaining  employment  as  serious  scholars. 

The  committee  feels  that  discrimination  in  educational  institutions  is  especially 
critical.  The  committee  can  not  imagine  a  more  sensitive  area  than  educational 
institutions  where  the  Nation's  youth  are  exposed  to  a  multitude  of  ideas  that 
will  strongly  influence  their  future  development.  To  permit  discrimination  here 
would,  more  than  in  any  other  area,  tend  to  promote  misconceptions  leading  to 
future  patterns  of  discrimination.  Accordingly,  the  committee  feels  that  educa- 
tional institutions,  like  other  employers  in  the  Nation,  should  report  their  activi- 
ties to  the  [Equal  Employment  Opportunity  Commission]  and  should  be  subject 
to  the  provisions  of  the  Act.  ("House  Committee  on  Education  and  Labor,  Equal 
Employment  Opportunities  Enforcement  Act  of  1911 ) . 

Similar  views  were  expressed  in  the  Senate  Committee  Report : 

The  presence  of  discrimination  in  the  Nation's  educational  institutions  is  no 
secret.  Many  of  the  most  famous  and  best  remembered  civil  rights  cases  have 
involved  discrimination  in  education.  This  discrimination,  however,  is  not  limited 
to  the  students  alone.  Discriminatory  practices  against  faculty,  staff,  and  other 
employees  are  also  common.  The  practices  complained  of  parallel  the  same  kinds 
of  illegal  actions  which  are  encountered  in  other  sectors  of  business,  and  in 
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dude  Illegal  hiring  policies,  testing  provisions  which  tend  to  perpetuate  racial 
imbalances,  and  discriminatory  promotion  and  certification  techniques. 

As  in  other  areas  of  employment,  statistics  for  educational  institutions  indi- 
cate that  minorities  and  women  are  precluded  from  the  most  prestigious  and 
higher-paying  positions,  and  are  relegated  to  the  more  menial  and  lower-paying 
jobs. 

The  Committee  believes  that  it  is  essential  that  these  employees  be  given  the 
same  opportunity  to  redress  their  grievances  as  are  available  to  other  employees 
in  the  other  sectors  of  business.  .  .  .  There  is  nothing  in  the  legislative  back- 
ground of  Title  VII,  nor  does  any  national  policy  suggest  itself,  to  support  the 
present  exemption. 

In  fact,  the  Committee  believes  that  the  existence  of  discrimination  in  edu- 
cational institutions  is  particularly  critical.  It  is  difficult  to  imagine  a  more  sensi- 
tive area  than  educational  institutions,  where  the  youth  of  the  Nation  are  ex- 
posed to  a  multitude  of  ideas  and  impressions  that  will  strongly  influence  their 
future  development.  To  permit  discrimination  here  would,  more  than  in  any 
other  area,  tend  to  promote  existing  misconceptions  and  stereotypical  categoriza- 
tions which  in  turn  would  lead  to  future  patterns  of  discrimination.  (Senate 
Committee  on  Labor  and  Public  Welfare.  Equal  Employment  Opportunities  En- 
forcement Act  of  1911 ) . 

The  need  for  the  inclusion  of  institutions  of  higher  education  within 
the  coverage  of  Title  VII  is  illustrated  further  by  the  extent  to  which 
charges  of  discrimination  have  been  filed  with  the  Equal  Employment 
Opportunity  Commission.  Since  1972, 1,600  charges  of  job  discrimina- 
tion by  post  secondary  institutions  have  been  filed.  In  1973,  approxi- 
mately one  out  of  four  EEOC  charges  involved  higher  education. 
Seventy-nine  percent  were  against  public  institutions,  21  percent 
against  private.  Forty- four  percent  of  the  charges  involved  sex  dis- 
crimination; 39  percent  race  or  ethnic  discrimination;  4  percent  reli- 
gious discrimination,  and  133  percent  of  the  charges  constitute  multiple 
allegations. 

While  a  charge  is  not  proof  or  an  adjudication,  I  believe  that  the 
large  number  of  charges  filed  against  educational  institutions  in  the 
short  time  they  have  been  covered  by  the  act  is  indicative  of  a  wide- 
spread and  pervasive  problem. 

The  extensive  number  of  charges  of  discrimination  that  continue 
to  be  filed  by  members  of  minority  groups  and  women  also  argues 
stronglv  against  your  assertion  that  affirmative  action  programs  are 
being  abused  and  that  there  is  "widespread  discriminatory  recruitment 
in  academia."  This  certainly  could  not  be  proven  by  the  results.  The 
increase  in  blacks  and  women  on  the  faculties  of  previously  white  and 
male  schools  has  been  infinitesimal. 

If  we  were  doing  so  well  in  implementing  goals  and  timetables — or 
giving  preferences  or  imposing  quotas — the  EEOC  w-ould  be  inun- 
dated with  charges  from  white  males,  not  minorities  and  women.  It  is 
difficult  for  me  to  accept  the  argument  that  affirmative  action  pro- 
grams have  been  abused,  i.e.,  have  discriminated  against  white  males, 
when  I  see  so  little  evidence  of  increased  numbers  of  minorities  and 
women  on  university  faculties.  John  H.  Powell,  Jr.,  as  Chairman  of 
the  Equal  Employment  Opportunity  Commission,  stated : 

"We  must  look  beyond  the  rhetoric  .  .  .  and  look  at  the  facts.  Any  sort  of 
preliminary  analysis  of  the  facts  will  show  that  blacks  are  not  displacing  white 
males,  that  women  are  not  displacing  males,  and  I  think  that  it  is  terribly  im- 
portant in  this  area,  an  area  subject  to  so  much  misunderstanding,  for  us  to 
tell  it  like  it  is  and  not  necessarily  respond  to  the  rhetoric. 

Nor  do  I  find  in  Richard  Lester's  recent  book  any  proof  that  affirma- 
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tive  action  programs  have  been  abused.  The  book  differs  sharply  from 
its  press  releases  and  the  exaggerated  newspaper  stories  that  preceded 
its  release.  Contrary  to  your  claim,  it  does  not  offer  a  "powerful  array 
of  factual  evidence"  of  anything.  It  only  suggests,  without  proving, 
that  affirmative  action  programs  are  ill  suited  to  university  faculty  hir- 
ing practices.  Lester's  book  is  more  a  theoretical  analysis  of  Avhy  "af- 
firmative action"  plans  for  the  recruitment  and  hiring  of  women  and 
minority  group  members  by  major  government  contractors,  while 
possibly  effective  in  the  construction  and  manufacturing  industries, 
are  not  well  suited  to  the  professional  recruitment  and  hiring  of  uni- 
versity faculty  members. 

The  basic  tenet  of  this  thesis  is  that  faculty  hiring  practices  are  a 
delicate  and  sensitive  matter  among  high  level  professional  scholars 
which  cannot  be  understood  by  those  outside  the  academic  community 
and  therefore  should  not  be  interfered  with.  Lester's  book  does  not 
purport  to  be  a  comprehensive  study  of  "abuses"  that  have  occurred 
in  requiring  affirmative  action  in  the  hiring  of  university  faculty.  He 
cites  some  examples  of  such  abuses  but  what  he  has  undertaken  is  an 
academic  analysis  of  a  program,  and  not  a  field  study  of  its  application. 

My  understanding  of  the  situation  convinces  me  that  discrimination 
in  higher  education  is  more  the  rule  than  the  exception.  Accordingly, 
I  felt  that  your  December  11,  1973  letter  was  misleading  because  it 
concentrated  almost  entirely  on  a  simple  recitation  of  the  language 
of  laws  prohibiting  "preferential  treatment"  without  also  warning 
that  those  provisions  were  not  applicable  if  there  were  a  showing  of 
past  discrimination.  To  be  sure,  you  mentioned  that  affirmative  action 
programs  were  instituted  in  higher  education  without  proof  of  need — 
an  assertion  which  I  am  convinced  is  inaccurate — but  you  failed  to 
point  out  that  the  general  language  of  Title  VII  and  Executive  Order 
11246  had  to  be  interpreted  in  the  light  of  a  particular  institution's 
past  practices. 

In  other  words,  I  felt  your  letter  left  the  impression  that  in  all  cases 
involving  institutions  of  higher  education  "preferential  treatment" 
was  prohibited.  I  think  it  would  have  been  more  accurate  to  advise  your 
constituencv  that  if  there  were  no  past  record  of  discrimination,  if  an 
adequate  affirmative  action  program  were  being  made  toward  increas- 
ing the  representation  of  minorities  and  women  on  faculties,  it  prob- 
ably would  be  possible  to  avoid  a  governmentally  imposed  hiring 
prooram. 

_  While  I  take  you  to  task  for  assuming  there  has  been  no  discrimina- 
tion, you  fault  the  cases  I  cite  on  the  ground  they  apply  only  where 
previous  discrimination  has  been  proven.  As  I  already  indicated,  my 
letter^  proceeded  on  the  assumption  that  clicrimination  does  exist.  In 
addition  to  the  evidence  of  discrimination  relied  on  by  Congress  in 
extending1  Title  VII  to  institutions  of  higher  education,  it  is  now  well 
accepted  that  a  statistical  showing  of  under  representation  is  sufficient 
to  establish  a  prima  facie  rase  of  discrimination.  (See  United  States  v. 
Ironworkers  Local  86;  United  States  v.  Hayes  International  Corp.; 
United  States  v.  United  Brotherhood  of  Carpenters  and  Joiners.)  It 
then  becomes  the  burden  of  the  person  or  institution  accused  of  dis- 
crimination to  convince  the  court  that  minorities  or  women  are  under- 
represented  for  reasons  other  than  discrimination  ( U.S.  v.  Ironworkers 
Local  86). 
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My  own  experience  with  the  recruiting  and  hiring  procedures  of  in- 
stitutions of  higher  education  convinces  me  that  this  would  be  a  bur- 
den that  few  institutions  could  sustain.  Nor  is  it  enough  that  a  univer- 
sity demonstrate  that  it  has  not  itself  engaged  in  overt  discrimination. 
A  university's  compliance  with  the  law  is  not  adequate  unless  it  takes 
into  account  "broader  patterns  of  exclusion  and  discrimination  prac- 
ticed by  third  parties  and  fostered  by  the  whole  environment  in  which 
most  minorities  must  live"  (Johnson  v.  Pike  Corporation  of  America) . 
Yes,  Professor  Todorovich,  it  is  appropriate  to  ask  universities  to  ex- 
amine "external  problems"  and  not  at  all  unreasonable  to  require  a 
public  university,  such  as  the  University  of  Connecticut,  to  study  the 
feasibility  of  "improving  transportation  between  Hartford  and 
Storrs." 

But  whatever  the  necessity  under  Title  VII  to  prove  past  discrimi- 
nation before  a  race  conscious  remedy  will  be  required,  such  a  necessity 
does  not  exist  under  Executive  Order  11246.  In  Contractors  Associa- 
tion of  Eastern  Pennsylvania  v.  Secretary  of  Labor,  the  Court  upheld 
the  Philadelphia  Plan  and  said : 

The  absence  of  a  judicial  finding  of  past  discrimination  is  also  legally  irrele- 
vant. The  Assistant  Secretary  (of  Labor)  acted  not  pursuant  to  Title  VII  but 
pursuant  to  the  Executive  Order.  Regardless  of  the  cause,  exclusion  from  the 
available  labor  pool  of  minority  tradesmen  is  likely  to  have  an  adverse  effect  upon 
the  cost  and  completion  of  construction  projects  in  which  the  Federal  Government 
is  interested. 

Even  absent  a  finding  that  the  situation  found  to  exist  in  the  five-county  area 
was  the  result  of  deliberate  past  discrimination,  the  Federal  interest  in  improving 
the  availability  of  key  tradesmen  in  the  labor  pool  would  be  the  same.  While  a 
court  must  find  intentional  past  discrimination  before  it  can  require  affirmative 
action  under  12  U.S.  2000  e-5  (g),  that  section  imposes  no  restraint  upon  the 
measures  which  the  President  may  require  of  the  beneficiaries  of  Federal  assist- 
ance. The  decision  of  his  designees  as  to  the  specific  affirmative  action  which 
would  satisfy  the  local  situation  did  not  violate  the  National  Labor  Relations  Act 
and  was  not  prohibited  by  42  U.S.  200  e-5  (g) . 

Since  most  of  our  major  colleges  and  universities  are  government 
contractors,  there  is  no  need  to  prove  an  actual  case  of  discrimination 
before  requiring  that  such  institutions  adopt  and  implement  affirma- 
tive action  plans. 

Unfortunately,  I  am  not  sure  that  my  efforts  to  cite  precedent  or  to 
distinguish  the  cases  you  rely  on,  or  your  efforts  similarly  directed  at 
me,  really  will  get  us  very  far  in  bridging  the  differences  that  separate 
us.1  Those  differences  are  bottomed  in  our  respective  notions  of  what 
must  be  done  to  eradicate  and  overcome  the  generations  of  discrimina- 
tion suffered  by  blacks,  Chicanos,  and  women.  Similar  differences  also 
accounted  for  the  sides  taken  by  the  many  parties  who  filed  amicus 


1  For  example,  you  fault  me  for  relyinp:  on  decisions  that  do  not  even  lie  in  the  field  of 
hi.eher  education  while  overlooking  the  one  case — the  DeFunia  case — that  does  lie  in  the 
hisrher  education  area.  But  your  objection  seems  misplaced  to  me.  DeFunis  dealt  with  the 
student  admission  process  and  not  with  pmployment.  Almost  without  exception,  the  cases 
I  cited  dealt  with  employment  discrimination — the  matter  at  issue  between  us. 

Your  criticism,  however,  is  verv  revealing.  It  suggests  a  belief  that  there  is  something 
special  about  higher  education.  This  seems  to  be  a  common  problem  amon?  those  working 
in  higher  education.  As  Chairman  Powell  has  stated  :  "The  concept  that  institutions  of 
hijrher  education  are  'above.'  or  at  least  not  in  the  same  relationship  to  the  rest  of  society, 
is  shared  by  a  larjre  segment  of  the  population,  and  by  most  institutions  of  hicher  learning 
as  well.  This  view  is  frequently  held,  notwithstanding  prlarinjr  realities  to  the  contrary." 

It  is  not  readily  perceived  that  the  same  principles  of  nondiscrimination  that  apply  to 
plumbers,  policemen,  and  sheet  metal  workers  also  apply  to  professors.  It  is  with  a  sense 
of  tjeja  v11  that  I  listen  to  fellow  faculty  members  tell  me  about  the  delicate,  complicated 
issues  involved  in  mnkincr  decisions  about  academic  competence.  This  was  the  same  ration- 
alization used  by  officials  of  plumbers  unions  to  explain  to  the  U.S.  Commission  on  Civil 
Rights  why  there  were  so  few  black  plumbers. 
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briefs  in  the  DeFunis  case.  On  both  sides  of  that  case  there  were  well 
intentioned  individuals  and  organizations  all  equally  committed  to  our 
constitutional  principles  and  the  concept  of  equal  opportunity.  Yet  one 
group  regarded  the  treatment  of  Mr.  DeFunis  as  a  violation  of  the 
Constitution  and  the  other  group  discerned  no  such  violation.  To  my 
mind,  the  basic  question  separating  these  groups — and  us — is  the  ques- 
tion of  whether  our  Nation  is  prepared  to  tolerate  some  short-range, 
temporary  disadvantages  for  white  males  in  order  to  overcome  our 
racist  and  sexist  past. 

I  have  enormous  empathy  for  Martin  Goldman  (and  I  am  glad  to 
see  that  he  has  been  compensated  for  the  discrimination  he  believes  he 
has  suffered)  and  Paul  Lammermeier,  whose  cases  you  cite  in  your 
letter,  but  at  the  same  time  I  realize  that  the  process  of  correcting  past 
injustices  cannot  be  totally  painless.  In  the  past,  many  Martin  Gold- 
mans  and  Paul  Lammermeiers  were  able  to  obtain  prestigious  posi- 
tions because  they  were  protected  from  the  competition  of  blacks  and 
women.  For  every  Paul  Lammermeier  working  as  a  short  order  cook 
today  there  probably  were  1,000  blacks  with  college  degrees  or  better 
who  worked  at  the  post  office  or  as  Pullman  porters  in  the  past. 

It  would  be  nice  if  we  could  make  up  for  the  disadvantages  that  some 
groups  have  suffered  without  any  inconveniences  to  the  advantaged 
group.  I  doubt  whether  this  is  possible,  however.  Undoubtedly,  there 
are  many  individuals  who  feel  that  they  have  been  disadvantaged  be- 
cause of  the  preferences  we  give  to  our  veterans.  But  the  sacrifices 
made  by  veterans,  as  a  group,  justify  according  them  preferences,  as  a 
group.  Similarly,  our  laws  contain  numerous  examples  of  preferences 
for  Indians,  including  preferences  in  employment,  but  because  of  the 
cruelty  this  group  has  suffered  such  preferences  have  been  allowed. 

When  a  society  has  committed  past  injustices  or  when  historically 
disadvantaged  groups  exist  side  by  side  with  more  advantaged  groups, 
it  simply  is  not  possible  to  achieve  equality  and  fairness  by  applying 
neutral  principles.2  This  has  been  recognized  by  India  whose  laws  ac- 
cord many  preferences  to  "scheduled  castes."  This  has  been  recognized 
by  Israel,  where  so-called  "colored  Jews"  receive  preferred  treatment. 
It  is  not  pure  fantasy,  therefore,  to  believe  that  it  is  possible  to  "create 
color  blindness  out  of  color  consciousness,  and  nondiscrimination  out 
of  preferential  treatment." 

Just  a  few  months  ago,  the  Court  of  Appeals  for  the  Fifth  Circuit 
upheld  a  lower  court  order  which  required  the  Alabama  Department 
of  Public  Safety  to  hire  one  qualified  black  trooper  or  support  person 
for  each  white  so  hired  until  approximately  25  percent  of  both  the 
State  troopers  and  support  personnel  force  was  comprised  of  blacks. 
Judge  Coleman's  reasoning  is  equally  applicable  to  the  situation  we 
are  discussing. 


2 1  confess  my  love  for  preferential  treatment  and  believe  such  policies  are  supported  by 
the  law.  I  do  not  believe,  however,  that  it  is  because  HEW  officials  are  less  frank  than 
I  am  or  less  shameless  than  I  am  that  they  deny  that  their  policies  involve  preferential 
treatment.  I  believe  there  is  a  vast  difference  between  the  "goals  and  timetables"  program 
and  a  program  that  directly  embraces  quotas  or  preferential  treatment.  A  demonstration  of 
"good  faith"  is  sufficient  to  excuse  meeting  a  goal.  If  university  officials  sincerely  believe 
they  have  undertaken  good  faith  efforts  to  hire  minorities,  let  them  stand  up  to  HEW  and 
demonstrate  their  good  faith — in  court,  if  necessary. 

As  the  Attorney  General  said  in  upholding  the  legality  of  the  Philadelphia  Plan.  "If 
unfairness  in  the  administration  of  the  Plan  should  develop,  it  cannot  be  doubted  that 
judicial  remedies  are  available."  The  problem  is  that  the  self  righteousness  of  so  many 
academic  people  completely  blinds  their  ability  to  engage  in  good  faith  efforts.  If  the  energy 
expended  attacking  HEW  was  instead  devoted  to  implementing  affirmative  action  programs 
vigorously,  I  am  sure  there  would  be  few  difficulties  in  demonstrating  good  faith. 
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*  *  *  the  affirmative  hiring  relief  instituted  *  *  *  [here]  fails  to  transgress  » 
either  the  letter  or  the  spirit  of  the  Fourteenth  Amendment.  *  *  *  No  one  is  denied 
any  right  conferred  hy  the  Constitution.  It  is  the  collective  interest,  governmental 
as  well  as  social,  in  effectively  ending  unconstitutional  racial  discrimination,  that 
justifies  temporary  carefully  circumscrihed  resort  to  racial  criteria,  whenever  the 
chancellor  determines  that  it  represents  the  only  rational,  nonarbitrary  means 
Of  eradicating  past  evils. 

By  mandating  the  hiring  of  those  who  have  been  the  object  of  discrimination, 
quota  relief  promptly  operates  to  change  the  outward  and  visible  signs  of  yester- 
day's racial  distinctions  and  thus,  to  provide  an  impetus  to  the  process  of  dis- 
mantling the  barriers,  psychological  or  otherwise,  erected  by  past  practices.  It 
is  a  temporary  remedy  that  seeks  to  spend  itself  as  promptly  as  it  can  by  creating 
a  climate  in  which  objective,  neutral  employment  criteria  can  successfully  operate 
to  select  public  employees  solely  on  the  basis  of  job-related  merit.  For  once  an 
environment,  where  merit  can  prevail  exists,  equality  of  access  satisfies  the  de- 
mand of  the  Constitution.  (XAACP  v.  Allen.) 

In  addition  to  our  differences  over  what  must  be  done  to  overcome 
the  effects  of  past  discrimination,  I  imagine  we  differ  on  what  consti- 
tutes "merit"  and  "competence."  Many  of  those  who  oppose  affirmative 
action  efforts  argue  that  such  efforts  will  upset  systems  that  have  been 
run  strictly  on  the  basis  of  merit  and  competence.  They  surest  that  in 
the  past  the  rule  has  been  "may  the  best  man  (and  I  use  the  word  in- 
tentionally) win"  and  that  advocates  of  affirmative  action  are  intent 
on  dest  roving  this  principle. 

Aside  from  the  fact  that  in  so  many  instances  the  only  ones  allowed 
to  demonstrate  their  "merit"  were  white  males,  I  do  not  believe  that 
even  within  that  limited  category  merit  and  competence  were  generally 
the  decisive  factors.  We  paid  lip  service  to  merit  and  competence,  but 
so  many  hiring  decisions  are  made  on  the  basis  of  extraneous  factors. 
If  there  were  some  foolproof  litmus  test  for  determining  merit,  per- 
haps I  would  be  fearful  of  tampering  with  the  system.  But  the  rules 
have  been  so  rubbery  in  the  past  that  I  become  a  bit  suspicious  when 
a  new  rigidity  is  demanded  as  women  and  minorities  appear  at  the 
gates. 

Nor,  I  suspect,  do  we  agree  on  who  is  "competent"  to  be  a  teacher.  I 
have  known  all  too  many  persons,  as  I  am  sure  you  have,  with  a  string 
of  degrees  who  did  not  have  the  vn guest  idea  of  what  he  or  she  was 
doing  in  the  classroom.  The  conventional  badges  of  accomplishment  in 
terms  of  certificates,  diplomas,  and  degrees  are  not  necessarily  what 
we  should  be  looking  for  to  provide  the  best  teachers  for  young  Ameri- 
cans. Perhaps  our  efforts  to  insure  that  women  and  minorities  have 
greater  access  to  academic  positions  will  force  us  to  reevaluate  our 
standards  for  determining  competence. 

We  still  have  a  loner  road  to  travel  to  achieve  "an  environment  where 
merit  can  prevail."  It  is  plain  to  me  that  we  cannot  achieve  such  an  en- 
vironment merely  bv  requiring  nondiscrimination.  Such  a  policy  was 
first  imposed  on  government  contractors  in  1941,  yet  today — over  30 
years  later — we  see  dailv  examples  of  extensive  patterns  of  discrimi- 
nation. It  is  not  mere  whim  that  motivates  those  who  advocate  strong 
affirmative  action  programs.  Eather.  it  is  a  realization  that  other  ap- 
proaches to  equal  opportunity — approaches  that  have  been  given  fair 
chances  to  prove  themselves — have  not  worked. 

The.  programs  currently  beino;  pursued  bv  HEW — not  nearlv  as  vig- 
orously or  effectivelv  as  I  would  like — were  developed  slowly  and  care- 
fully over  a  period  of  years  to  meet  a  proven  need.  It  is  not  that  the 
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type  of  "affirmative  efforts"  advocated  by  CANI  never  have  been  tried. 
They  have  been  tried  and  been  found  wanting.  After  years  of  frustrat- 
ing efforts  to  desegregate  the  schools  in  the  South,  the  Supreme  Court 
finally  ordered  the  adoption  of  plans  that  "promise  (s)  realistically  to 
work,  and  promise (s)  realistically  to  work  now."  It  is  precisely  such 
programs  that  we  need  in  higher  education. 

In  the  late  '50s  and  early  '60s,  those  who  advocated  the  enfranchise- 
ment of  black  citizens  and  the  desegregation  of  schools  and  public  ac- 
commodations were  told  by  Southerners  that  they  were  embarked  on  a 
program  that  would  destroy  the  fabric  of  Southern  society  and  would 
result  in  chaos  or  disorder.  Governor  Wallace,  in  fact,  warned  that  any 
effort  to  desegregate  places  of  public  accommodation  would  require 
the  use  of  all  the  troops  the  country  had — including  our  forces  in 
Europe  and  Asia.  These  dire  warnings  did  not  come  true  and  the  so- 
ciety is  a  lot  better  for  the  dramatic  changes  that  have  taken  place 
in  the  South. 

Similarly,  I  do  not  think  our  present  programs  to  open  up  academic 
positions  to  women  and  minorities  threaten  academic  integrity.  Rather, 
if  you  accept  the  definition  of  "integrity"  as  "the  state  of  being  whole, 
entire  or  undiminished,"  I  do  not  see  how  we  can  claim  to  have  aca- 
demic integrity,  how  we  can  claim  to  be  "whole,"  until  all  segments 
of  our  population  are  fairly  represented  in  a  profession  that  has  such 
a  basic  and  fundamental  impact  on  the  lives  of  young  Americans. 
Sincerely, 

Howard  A.  Glicksteix. 

April  18, 1975. 

Dear  Dr.  Glickstein  :  Please  forgive  the  delay  in  responding  to  your 
letter  of  November  13,  1974.  I  feel  that  certain  of  the  points  you  raise 
are  well  worth  pursuing  a  bit  farther.  But  T  would  first  like  to  remark 
that  I  respect  and  applaud  your  lifelong  efforts  on  behalf  of  racial  jus- 
tice in  this  country. 

Most  of  my  own  professional  career  has  been  spent,  here  and  abroad, 
seeking  to  advance  the  content  of  higher  learning  as  well  as  improving 
the  means  of  disseminating  that  content.  It  is  thus  quite  natural  that 
I  am  highly  sensitive  to  actions  which  I  find  detrimental  to  the  activity 
of  higher  learning  or  to  the  fairness  of  the  procedures  by  which  it 
operates  and  which  determine  its  quality.  My  commitment,  needless  to 
say,  is  rooted  in  my  belief  that  learning  is  one  of  the  best  tools  for  the 
betterment  of  the  lot  of  individuals,  as  well  as  of  entire  societies. 

While,  as  I  say,  I  respect  your  commitment,  I  must  question  both  the 
choice  of  your  targets  and  the  selection  of  weapons  for  hitting  the  set 
mark.  Let  us  begin  by  looking  more  closely  at  the  actual  figures  behind 
the  rhetorical  use  of  statistics,  since  only  then  can  the  issues  that  divide 
us  appear  in  their  proper  factual  proportions. 

At  the  end  of  the  last  decade  about  1  percent  of  the  Ph.D.s  in  this 
country  were  black.  This  was  at  a  time  when  many  Federal  officials 
engaged  in  vigorous  arm-twisting  in  order  to  force  colleges  and  uni- 
versities to  incorporate  goals  for  hiring  black  faculty  far  in  excess  of 
the  1  percent  availability  level  into  their  affirmative  action  plans.  The 
result  of  such  pressures  could  have  been  predicted  and  was.  The  con- 
tinuous threat  of  loss  of  Federal  funds  led  to  bidding  wars  and  a  musi- 
cal chairs  game  for  existing  black  faculty ;  extraordinarily  high  salaries 
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for  black  appointees;  and  oven  a  few  cases  of  one  professor  hold- > 
\ng  several  jobs,  sometimes  illegally,  to  satisfy  the  unappeasable 
demand. 

Btlt  did  tli is  effort  lead  to  its  desired  end  of  increasing  black  par- 
ticipation in  higher  education?  According  to  just  published  data  for 
the  1972-73  academic  year,  only  about  -1.000  of  33.000  American  doc- 
torates went  to  members  of  minority  groups.  Of  those  4,000  only  975 
were  black,  and  only  37  percent  were  U.S.  citizens.  Thus,  approxi- 
mately 330  American  black  citizens  received  the  doctorate.  Once  more, 
1  percent,  and  therefore  1  percent  of  the  newly  available  supply. 

This  is  the  factual  basis  on  which  our  discussion  must  take  place.  "We 
at  CANT  share  with  you  a  deep  sense  of  frustration  about  these  facts. 
But  we  feel  they  must  be  recognized  if  we  are  to  find  a  way  to  change 
them.  Comforting  oneself  with  the  thought  that  it  is  all  the  fault  of 
evildoers  merely  disguises  the  real  problems  and  makes  them  harder 
to  solve.  This,  I  feel,  is  one  of  our  fundamental  differences.  We  would 
wish  to  try  a  variety  of  approaches  both  to  increase  the  supply  and  see 
justice  done  speedily  for  all  individuals  who  may  have  suffered  from 
discrimination.  You,  and  several  other  groups  and  institutions  wdiose 
views  you  so  ably  and  eloquently  present,  seem  to  desire  to  stick  do<r- 
gedlv  to  plans  and  programs  which  have  not  produced  positive  results 
but  have  created  much  ill  will,  cynicism,  and  no  little  injustice  of  their 
own. 

In  turning  to  the  main  argument,  you  distinguish  properlv  between 
the  quotas  imposed  by  courts  in  cases  where  specific  acts  of  discrimina- 
tion have  been  proved,  and  the  affirmative  action  programs  required  of 
higher  education  institutions  under  Executive  Order  11246  in  their 
role  as  Federal  contractors.  In  making  this  distinction,  you  direct  our 
discussion  away  from  the  general  question  of  the  justice,  prudence,  and 
propriety  of  preferential  treatment  to  the  more  specific  question  of 
whether,  as  you  and  HEW  officials  claim,  there  is  a  "vast  difference" 
between  "numerical  goals  and  precise  timetables"  and  preferential 
treatment  through  quotas.  This  area  is  foggy  and  deceptive  rhetoric 
and  undocumented  assumptions.  Only  after  dealing  with  those  can  we 
return  to  the  basic  issue  which  divides  us :  whether  racial  or  sexual  dis- 
crimination is  always  or  onty  sometimes  wrong. 

You  argue  that  goals  are  not  quotas  because  they  only  involve  a 
"demonstration  of  'good  faith'."  Here  it  is  necessary  to  clear  up  an 
ambiguity.  If  by  "good  faith"  you  mean  srood  faith  in  filling  the  goal, 
come  what  else  may,  such  good  faith  could  only  be  measured  by  num- 
bers of  positions  offered  and  could  not  be  distinguished  from  good 
faith  efforts  to  achieve  a  quota.  Under  this  reading  then,  goals  wTould 
he  indistinguishable  from  quotas  since  they  would  require  good  faith 
efforts  to  achieve  quotas. 

Tf,  on  the  other  hand,  by  "good  faith"  you  mean  good  faith  efforts 
to  hire  the  best  qualified  candidate,  then  an  admission  that  such  good 
faith  can  be  measured  aside  from  the  fulfillment  of  goals  is  also  a  tacit 
admission  that  the  goals  are  not  necessary,  since  affirmative  action  can 
both  be  pursued  and  nidged  without  reference  to  their  existence.  HEW 
continues  to  say  publicly  that  this  latter  kind  of  good  faith  is  the  sort 
it  requires,  but  contradicts  itself  by  demanding  goals.  In  fact,  of 
course,  what  this  amounts  to  is  requiring  quotas,  but  using  the  words 
"good  faith"  to  present  a  respectable  public  face  which  denies  their 
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existence.  Everyone  knows  that  numerical  goals  are  set  for  a  reason 
and  that  reason  is  that  they  be  met. 

You  also  seek  to  deny  the  existence  of  reverse  discrimination  by 
arguing  that  if  it  did  occur,  "  kit  cannot  be  doubted  that  judicial  reme- 
dies are  available.'  "  In  the  abstract  of  course,  it  cannot  be  doubted.  In 
reality,  however,  the  possible  complainant  who  would  make  use  of  the 
judicial  remedy  would  have  to  be  the  university  itself.  And  the  uni- 
versity is  precisely  in  the  position  of  having  to  placate  Federal  officials 
who  can  cut  off  Federal  contracts  usually  vital  to  a  university's  quality, 
if  not  its  very  survival,  with  a  single  telephone  call.  The  bureaucracy's 
power  as  judge,  jury,  accuser,  and  patron  combined  make  it  downright 
impossible  for  universities  to  avail  themselves  of  such  judicial  remedies. 

This  has  led,  as  we  all  know,  to  university  administrators  complain- 
ing in  private  about  the  folly  and  unfairness  of  affirmative  action 
plans,  while  speaking  in  public  only  of  their  eagerness  to  comply  with 
whatever  the  government  wants.  Testimony  before  this  past  fall's  hear- 
ings of  the  House  Special  Subcommittee  on  Education  gave  evidence 
of  the  real  attitudes  of  university  administrators.  Thus,  President  Hes- 
ter of  New  York  University  agreed  under  questioning  that  if  many 
aspects  of  the  regulations  are  meant  to  be  taken  at  face  value  and  their 
5  or  10  year  deadlines  enforced,  "it  will  be  disastrous." 

If,  on  the  other  hand,  a  particular  individual  who  has  suffered  re- 
verse discrimination  seeks  to  use  a  judicial  remedy,  he  or  she  finds  that 
though  one  may  get  some  redress  from  the  university,  one  cannot  get 
at  the  real  culprit  who  encouraged  and  incited  the  university  to  com- 
mit discrimination.  The  Federal  Government  washes  its  hands  of  the 
university  and  proclaims  the  usual  pieties  about  how  reverse  discrim- 
ination is  not  its  policy.  It  is  thus  in  the  advantageous  position  of  an 
individual  who  tells  another  to  leap  out  of  a  fifteenth  story  window, 
but  sternly  forbids  incurring  any  injury  on  landing.  I  agree  wholly 
with  former  Congresswoman  Edith  Green,  who  like  you  has  spent  most 
of  her  professional  career  in  activities  seeking  to  achieve  justice  for 
minorities  and  women  in  this  country.  In  a  recent  speech  she  said :  "I 
consider  the  rhetoric  of  some  in  saying,  'we  don't  require  quotas,  we 
require  goals,'  as  nothing  more  than  a  game  of  semantics." 

You  seek  furthermore  to  deny  the  seriousness  of  reverse  discrimina- 
tion by  citing  the  number  of  complaints  of  discrimination  brought  be- 
fore EEOC  by  women  and  members  of  minorities,  while  contrasting 
them  to  the  lack  of  complaints  of  reverse  discrimination  brought  be- 
fore that  body.  You  thus  give  the  often  cited  figure  of  1600  discrimina- 
tion complaints  in  the  field  of  higher  education.  One  should  note  that 
these  are  but  a  small  part  of  the  overall  EEOC  backlog  of  about 
100.000  cases.  What  is  more,  not  all — perhaps  only  900  cases — relate 
directly  to  instructional  personnel  (others  may  involve  clerical,  jani- 
torial, or  other  staff) . 

Also,  as  you  note,  charges  are  not  proof  of  the  truth  of  charges.  It  is 
thus  interesting  that,  according  to  President  Hester's  Congressional 
testimony,  of  43  charges  against  N.  Y.U.  on  grounds  of  discrimination, 
at  the  time  of  his  statement  34  had  been  dismissed,  withdrawn,  or  set- 
tled in  favor  of  the  university,  while  nine  were  still  pending.  Further- 
more, those  900  cases  should  be  contrasted  with  the  number  of  2,686 
institutions  of  higher  learning  in  the  United  States.  That  is,  the  order 
of  magnitude  is  one  complaint  for  every  three  institutions. 
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Xow  I  would  like  very  much  to  see  the  adjudication  of  this  backlog.  » 
It  would  not  only  give  us  sonic  real  insight  into  t  he  nature  of  the  prob- 
lem (as  it  stands  now  the  EEOC  figures  may  reasonably  represent  or 
hopelessly  distort  the  reality  of  discrimination  in  higher  education), 
but  it  would  enable  justice  to  be  done  which  I  am  sure  we  would  both 
applaud. 

For  this  reason,  in  my  testimony  in  the  name  of  CANI  before  the 
O'Hara  subcommittee,  I  proposed  a  number  of  steps  that,  contrary  to 
your  letter,  have  not  been  tried  before  in  higher  education,  and  that 
would  use  the  expertise  residing  in  those  2,686  schools  in  the  form  of 
arbitration  panels,  both  within  particular  schools  and  drawm,  at  the  ap- 
pellate level,  from  pools  established  by  the  professional  associations, 
in  order  to  deal  expeditiously  with  complaints,  whatever  their  origin, 
and  in  order,  by  resolving  cases,  to  set  examples  and  broadcast 
warnings. 

Given  the  woeful  record  of  the  EEOC  in  dealing  with  individual 
complaints,  it  is  hard  to  see  why  anyone  would  object  to  an  effort  to 
provide  justice  speedily  for  those  deprived  of  it.  Yet,  in  a  paradoxical 
manner  I  have  alluded  to  before,  our  critics  seems  so  enamored  of 
group  proportionality  which  is  to  be  achieved  by  bureaucratic  com- 
pulsion, that  they  seem  willing  to  see  individual  complaints  go  un- 
resolved for  years  to  come.  Achieving  such  proportionality  may  make 
the  bureaucrats  happy  whose  task  it  was  to  achieve  it,  but  it  is  not  jus- 
tice, which,  as  I  understand  it,  is  expected  ultimately  to  bend  to  the 
level  of  concern  for  individual  citizens  and  their  rights. 

As  for  the  few  complaints  of  reverse  discrimination  before  the 
EEOC :  this  is  hardly  surprising,  in  view  both  of  the  EEOC's  well 
documented  weakness  in  dealing  with  anybody's  complaints,  and  of 
comments  by  the  former  chairman,  one  of  which  you  cite,  which  deny 
the  reality  of  reverse  discrimination  itself.  One  could  imagine  more 
sympathetic  fornms. 

But  there  are  other  reasons  as  well.  First,  many  victims  of  reverse 
discrimination  feel  disinclined  to  make  a  fight  of  it  precisely  because 
they  do  not  want  to  seem  to  be  standing  in  the  way  of  women  and 
blacks.  Second,  and  most  important,  practitioners  of  reverse  discrimi- 
nation have  gotten  much  better  at  it  since  those  naive  early  days  when 
messages  were  sent  out  informing  candidates  that  they  were  the  wrong- 
color.  Reverse  discriminators  have  now  learned  the  use  of  code  words 
long  known  to  previous  practitioners  of  the  more  genteel  forms  of  dis- 
crimination. "Women  and  minority  candidates  especially  welcome  to 
apply,"  seems  to  be  a  current  favorite.  Thus,  most  victims  of  reverse 
discrimination  never  find  out  what  happened.  In  a  market  where  there 
are  often  200  applicants  for  a  single  job,  excellent  candidates  are  often 
rejected  and  can  thus  not  conclude  from  that  fact  that  something  might 
be  amiss. 

Finally,  you  cite  former  EEOC  Chairman  Powell  to  the  effect  that 
since  women  and  blacks  are  not  displacing  whites  and  men,  there  can 
be  no  reverse  discrimination.  As  I  argued  above,  one  would  think  that 
the  failure  of  supposedly  "resnlt-oriented"  programs  would  give  their 
supporters  some  pause.  Apparently,  however,  just  as  in  certain  mili- 
tary adventures,  failure  seems  to  be  merely  an  argument  for  more  of 
the  same  thing  that  has  failed.  But  there  is  more  to  it  than  that  and 
distinctions  must  be  made.  The  facts  about  black  employment  have 
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been  cited  already ;  it  is  clearly  and  preeminently  a  problem  of  supply. 
What  figures  we  have,  such  as  in  the  field  of  political  science,  show  that 
hiring  rates  for  black  Ph.D.s  far  outstrip  those  for  whites. 

With  women,  the  supply  is  increasing  and  the  percentage  of  those 
hired  as  compared  with  men  is  more  than  keeping  pace.  Again  in  po- 
litical science,  the  percentage  of  women  hired  is  significantly  greater 
than  that  of  men  in  recent  years,  most  clearly  in  the  ranks  of  those 
who  have  yet  to  finish  their  doctoral  dissertations.  Scattered  indica- 
tions in  the  field  of  history  show  the  same  phenomenon.  The  reason 
blacks  and  women  are  not  pushing  whites  out  of  faculty  positions  in 
dramatic  numbers  is  that  there  is  little  new  hiring  going  on.  Still,  if 
you  compare  the  chances  of  a  new  Ph.D.,  just  entering  the  job  market, 
you  will  see  that  it  is  good  to  be  black,  valuable  to  be  a  women,  and  bad 
luck  to  be  both  white  and  male. 

Goals  and  timetables  are  an  engine  which  creates  preferential  treat- 
ment on  grounds  of  race  and  sex.  There  is  not  much  fuel  in  the  engine 
now,  due  to  the  economic  situation,  but  to  the  extent  that  it  works, 
it  works  to  produce  discrimination.  I  am  willing  to  concede  that  the 
harm  goals  and  timetables  do  in  the  form  of  cynicism  about  the  mean- 
ing of  equal  opportunity,  selfishness  for  one's  own  interest,  willingness 
to  obtain  advantage  through  doing  injustice  rather  than  suffiering  it, 
far  outweigh  their  actual  numerical  results.  Even  so,  enough  cases  of 
individuals  who,  through  the  incaution  of  potential  employers,  learned 
of  their  victimization  and  made  complaints  of  reverse  discrimination 
now  exist  and  have  been  accepted  as  valid  by  government  officials  re- 
luctant enough  to  do  so,  that  we  can  safely  claim  that  widespread  pat- 
terns of  reverse  discrimination  do  exist  today  and  that  they  are  caused 
by  Federal  requirements  to  fill  "numerical  goals  and  precise 
timetables." 

We  now  must  return  to  the  general  question.  In  conceding,  and  at 
the  same  time  seeking  to  justify  or  extenuate  the  existence  of  reverse 
discrimination,  you  state:  "The  basic  question  (is)  .  .  .  whether  our 
Nation  is  prepared  to  tolerate  some  short-range,  temporary  disad- 
vantages for  white  males  in  order  to  overcome  our  racist  and  sexist 
past."  I  would  interprete  this  to  mean  that  whereas  we  believe  that  all 
discrimination  is  equally  bad,  you  do  not. 

Actually,  I  would  suggest  that  the  question  is  not  whether  our 
nation  will  tolerate  discrimination,  but  whether  it  should.  I  would  also 
suggest  that  it  is  not  the  "Nation"  which  tolerates  disadvantages  to 
individuals,  but  the  individuals  who  suffer  them.  I  would  suggest  that 
what  may  be  a  temporary  and  short-range  disadvantage  when  viewed 
from  the  comfortably  Olympian  perspective  of  the  "Nation"  is  a  per- 
manent and  long-range  disadvantage  to  the  individual  whose  career  is 
closed  to  him  or  her  because  of  having  the  wrong  skin  color  or  sex. 

I  would  suggest  that  I  can  see  no  principled  difference  between  the 
question  you  ask  and  another  question  which  is  asked :  whether  the 
Nation  is  willing  to  tolerate  temporary  and  short-range  disadvantages 
to  black  citizens  in  order  to  calm  social  turmoil.  Different  policies,  same 
argument.  I  cannot  bring  myself  to  believe,  and  find  it  hard  to  com- 
prehend that  you  believe,  that  fundamental  constitutional  right  may 
be  made  to  yield  to  social  policies,  however  fervently  maintained. 

But  even  from  the  perspective  of  the  Nation  I  believe  you  err.  The 
example  of  India  which  you  yourself  cite  indicates  that  group  privi- 
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legtiS  ;uv  not,  once  allotted,  a  temporary  and  short-range  matter.  All 
that  is  temporary  is  their  limitation  to  the  original  beneficiaries.  Spe- 
cial privileges,  granted  either  by  custom  or  law,  are  tenaciously  de- 
fended. As  I  pointed  out  before,  why  do  you  think  it  is  so  hard  to  create 
nondiscrimination  where  discrimination  was  once  the  rule?  It  is  ex- 
tremely hazardous  to  take  one's  chances  on  an  equal  basis  with  strang- 
ers in  civil  society,  and  we  tend,  therefore,  to  be  reluctant  to  do  it. 
Thus,  the  desire  for  special  breaks  or  preferential  treatment  is  perpet- 
ual and  must  always  be  kept  in  check. 

The  belief  that  discrimination  can  be  administered  to  the  bodv  pol- 
itic in  Judicious  doses  in  order  to  create  nondiscrimination  is  akin  to 
the  medical  wisdom  of  curing  an  alcoholic  with  whiskey.  Discrimina- 
tion is  addictive.  To  think  that  its  use  can  be  precisely  controlled 
reveals  the  same  naive  belief  in  the  perfect  wisdom  and  manipulative 
abilities  of  social  engineers  that  has  characterized  much  of  the  worst 
(and  most  disastrous)  in  our  recent  foreign  and  domestic  policy. 

It  should  be  understood  that  men  and  women  in  this  Nation  are  not 
mere  passive  recipients  of  the  decisions  of  others;  they  have  minds  of 
their  own  and  an  ability  to  reason  from  principle  and  precedent.  They 
are  also,  like  most  of  us,  biased  in  their  own  favor.  Justifying  discrimi- 
nation in  favor  of  those  who  have  been  historically  wronged  may  not 
mean  in  principle  to  you  discrimination  in  favor  of  everyone  who 
claims  to  have  suffered  historical  wrongs.  But  it  will  to  those  who 
claim  it;  that  is.  it  will  to  almost  all  of  us.  Already  Italian,  Jewish. 
Japanese,  and  other  groups  are  beginning,  for  reasons  that  seem  good 
and  sufficient  to  them,  to  claim  the  same  "right"  to  favored  treatment 
that  women  and  blacks  seem  to  them  already  to  have  won. 

You  err  as  well,  I  believe,  in  imagining  that  one  discrimination  can 
compensate  for  another.  Discrimination  causes  individuals  to  suffer. 
If  they  can  be  individually  compensated,  well  and  good.  But  compen- 
sating their  grandchildren  at  the  cost  of  discriminating  against  some- 
one else  does  not  compensate  them  in  the  slightest.  It  does  replace  pri- 
vate discrimination  (or  at  least  supplement  it)  with  public,  govern- 
ment discrimination,  sanctioned  by  the  laws.  It  also  sets  up  another 
imaginary  debt  for  the  social  engineer  whose  successors  will  one  day 
have  to  compensate  the  grandchild  of  the  one  victimized  today.  a*t  the 
expense  of  the  grandchild  of  the  one  benefitted  today — that  is,  if  moral 
consistency  can  be  expected. 

Put  it  this  way.  We  object  to  discrimination  against  a  class  of  people 
because  it  unjustly  hurts  individual  members  of  that  class.  If  now  we 
argue  that  it  is  all  right  to  discriminate  against  members  of  other 
classes  in  order  to  compensate  the  first  group,  we  shall  have  destroyed 
the  basis  of  our  obiection  to  the  very  discrimination  we  sousrht  thereby 
to  eliminate.  Justifying  group  discrimination  depends  on  the  notion  of 
historical  guilt  which  is  to  be  borne  by  individuals  of  the  stigmatized 
group.  It  is  a  notion  far  from  the  spirit  of  our  laws,  of  our  Constitu- 
tion, and  of  the  Declaration  of  Independence,  which  argues  that  gov- 
ernments are  created  to  assure  individuals  (not  groups)  the  retention 
of  their  inalienable  natural  rights,  one  of  which  is  the  pursuit  of 
happiness. 

Please  understand :  this  is  not  an  abstract  or  academic  argument. 
Legal  principles  do  have  political  results.  The  lesson  you  wish  to  teach 
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is  that  discrimination  against  blacks  and  women  is  so  bad  that  any 
means,  even  discrimination,  is  permissible  to  eradicate  it.  The  lesson 
you  actually  teach  though,  is  that  discrimination  against  others  is  a 
permissible  tool  to  remedy  or  avenge  wrongs  you  believe  you  have 
suffered. 

Two  other  points.  You  seek  to  justify  preferential  treatment  in  aca- 
demic hiring  on  the  ground  that  considerations  were  never  based  on 
merit  in  the  past.  It  is  true  that  judging  standards  of  merit  in  higher 
education  is  difficult  (a  fact  that  you  seem  to  wish  to  deny  in  your  com- 
parisons to  sheet  metal  workers  and  policemen),  precisely  because  the 
standards  of  merit  in  every  academic  field  change  in  accordance  with 
advances  in  scholarship,  while  there  is  usually  not  universal  agreement 
at  any  moment  on  what  the  advances  are  and  what  the  false  trails.  This 
fact  does  not,  however,  justify  putting  a  rigid  fix  into  the  system  which 
would  guarantee  that  hiring  would  be  carried  on  without  regard  to 
merit. 

If  anything,  this  flexibility  has  always  been  the  greatest  asset  in 
the  quest  for  knowledge,  Einstein's  chair  at  Princeton  is  today  surely 
occupied  by  someone  whose  attainments  would  suffer  if  brutally  meas- 
ured by  the  yardstick  of  Einstein's  genius.  Yet  we  can  legitimately 
hope  that  someday  another  Einstein  will  be  able  to  find  his  way  to 
Princeton,  unimpeded  by  its  affirmative  action  requirements. 

Likewise,  you  are  of  course  correct  in  assuming  the  existence  of 
bad  teachers  with  many  credentials.  How  this  leads  to  justifying  the 
use  of  race  or  sex  as  a  criterion  in  hiring  (or  in  credentialling)  is 
beyond  me.  All  that  that  can  possibly  accomplish,  as  such  scholars  as 
Thomas  Sowell  and  Walter  E.  Williams  have  pointed  out,  is  to  guar- 
antee that  there  will  be  more  bad  teachers,  doctors,  and  lawyers 
inflicted  on  minority  communities. 

As  one  black  professor  said  in  refusing  the  request  of  a  black  student 
that  he  be  given  a  B  in  a  course  he  had  earned  a  D  for,  on  the  grounds 

that  he  wanted  to  teach  in  Watts :  "You  want  to  be  one  more  p  poor 

teacher  in  Watts.  If  you'd  said  the  San  Fernando  Valley,  I'd  have  given 
you  the  B."  The  problem  is  to  increase  the  role  that  merit  plays  in 
hiring ;  not  to  find  excuses  for  dispensing  with  merit  altogether. 

Finally,  I  would  like  to  clarify  once  more  the  point  on  which  this 
dialogue  originated.  For  your  belief  that  there  is  "ample  proof"  of 
widespread  discrimination  in  higher  education,  you  cite  general  state- 
ments from  House  and  Senate  Committee  reports.  We  share  Professor 
Eugene  Rostow's  view,  imparted  to  you  in  a  letter  a  copy  of  which  he 
sent  us,  of  the  relative  reliability  of  such  general  comments. 

In  fact,  widespread  programs  were  instituted  without  the  least  sta- 
tistical knowledge  of  the  actual  size  of  disproportions  which  were, 
however,  assumed  to  be  immense.  The  fact  that  such  data  were  simply 
not  available,  has  not,  to  my  knowledge,  been  questioned.  Now,  as  the 
facts  come  gradually  to  light,  it  has  become  clear  that  the  dispropor- 
tions, where  they  existed  at  all,  were  small.  The  new  Berkeley  plan 
graphically  shows  the  triviality  of  the  disproportions. 

But  even  were  the  disproportions  greater,  such  general  evidence 
would  still  not  satisfy  the  conditions  justifying  imposing  quota  pro- 
grams on  an  individual  college,  As  Congressman  James  G.  O'Hara 
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remarked  in  a  speech  made  shortly  after  the  conclusion  of  hearings  on 
tiiis  issue  over  which  he  presided : 

We  have  developed  over  the  centuries  a  few  principles  related  to  law  enforce- 
ment that  may  he  of  some  value  to  us.  .  .  .  One  of  them  is  the  proposition — con- 
stitutionally of  equal  importance  with  the  principle  of  nondiscrimination — that 
we  don't  expect  a  person  suspected  of  a  crime  to  prove  that  he  has  not  com- 
mitted it. 

I  objected,  and  still  object,  to  the  practice  of  moving  from  general 
assumptions  to  the  affixing  of  the  burden  of  proof  of  innocence  on  an 
individual  person  or  institution.  When  the  assumptions  are  not  based 
on  much  general  statistical  knowledge,  it  is  all  the  worse;  however, 
the  assumption  of  individual  participation  in  group  guilt  is  particu- 
larly obnoxious. 

We  shall  have  to  agree  to  disagree.  But  I  greatly  fear  that  you  will 
be  among  those  most  chagrined  and  disappointed  in  the  final  results,  if 
you  succeed  in  prescribing  the  nostrum  of  discrimination  as  an  alleged 
cure  for  itself.  Like  the  heroin  cure  for  morphine  addiction  once  popu- 
lar among  medical  specialists,  the  discrimination  cure  for  discrimina- 
tion will  undo  much  of  the  good  work  that  has  been  done  and  will 
create  much  fresh  evil  of  its  own. 
Sincerely, 

Miro  M.  Todorovich. 


CHAPTER  6 


The  Myths  of  Civil  Service  Merit  and  Equity1 

Harry  Kranz* 

Three  major  myths  stand  in  the  way  of  achieving  a  more  representa- 
tive public  work  force — one  in  which  women  and  the  four  principal 
racial-ethnic  minorities  attain  parity  with  their  ratios  in  the  popula- 
tion :  The  first  myth  is  that  America  has  already  achieved  a  represent- 
ative bureaucracy  and  that  black,  Spanish,  Asian  and  Indian 
Americans  as  well  as  women  have  proportionate  representation  in 
Federal,  State  and  local  government  jobs.  An  extension  of  this  myth 
contends  that  "reverse  discrimination"  is  rampant,  that  minorities  and 
women  have  been  getting  all  the  good  jobs  lately,  and  there's  a  need  to 
halt  these  special  preferences  for  them. 

A  second  is  the  so-called  "merit  myth".  It,  too,  has  two  aspects. 
First,  it  is  asserted  that  merit  has  been  the  traditional  American  way 
for  choosing  public  officials.  Second,  it  is  contended  that  those  cur- 
rently holding  government  jobs  all  attained  them  through  fair,  scien- 
tific procedures.  Hence,  regardless  of  whether  women  and  minorities 
have  equitable  representation  in  the  bureaucracy,  merit  is  all  that 
should  count ;  for  the  sake  of  efficiency  and  good  government,  only  the 
brightest  and  best  should  get  government  jobs. 

Belief  in  these  erroneous  assumptions  underlies  a  third  myth — that 
attempts  to  achieve  a  truly  representative  public  work  force  would 
be  bad  for  the  Nation,  the  bureaucracy  and  minorities.  Since  our 
public  personnel  systems  are  working  well  to  produce  fair  representa- 
tion for  women  and  minorities,  any  failures  are  the  fault  of  individual 
minority  members  who  are  unqualified.  Thus,  it  is  argued,  affirmative 
action  programs  are  unnecessary  and  undesirable.  Any  attempts  to 
increase  minority  and  female  representation  are  denounced  as  requir- 
ing unjustified  quotas,  reverse  discrimination  or  worse  (e.g.,  inefficient 
and  un-American  procedures). 

If  America  is  to  make  a  realistic  attempt  to  achieve  a  representative 
or  "participatory"  bureaucracy,  in  which  each  significant  minority 
group  (including  women)  is  represented  at  all  levels  in  a  particular 
government  agency  in  proportion  to  its  presence  in  the  population  of 
the  geographical  area  serviced  by  that  office,  then  the  three  myths 
which  have  impeded  effective  Federal  and  State  affirmative  action 
must  be  dispelled.  Based  on  my  research  and  experience  over  the  past 
decade,  each  of  the  myths  is  addressed  below. 

1  This  article  is  based  partly  on  excerpts  from  Harry  Kranz.  "The  Participatory 
Bureaucracy :  Women  and  Minorities  In  A  More  Representative  Public  Service,"  D.C. 
Heath  &  Co.,  Lexington,  Massachusetts  (1976).  Reprinted  with  permission.  For  brevity, 
most  of  the  footnotes  have  been  omitted,  but  extensive  documentation  will  be  found 
in  the  book.  The  views  expressed  are  those  of  the  author  and  do  not  represent  those  of  any 
department  or  institution  with  which  he  is  affiliated. 

♦Harry  Kranz  is  an  Adjunct  Professor  of  Public  Management  and  Labor  Relations  at 
the  American  University  and  Director,  Task  Force  on  Urban  Equity,  U.S.  Department 
of  Labor. 
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1.  AMERICA  LACKS  A  REPRESENTATIVE  BUREAUCRACY 

The  first  myth,  propagated  by  those  opposed  to  affirmative  action 
programs,  could  not  be  effectively  doused  until  comprehensive  data 
became  available  after  1973  on  the  ethnic,  racial  and  sexual  compo- 
sition of  Federal,  State  and  local  government  departments. 

Although  the  Federal  Government  has  been  publishing  data  for  a 
number  of  years,  the  U.S.  Civil  Service  Commission  is  usually  more 
than  a  year  late  in  issuing  its  bi-annual  compilation  on  racial-ethnic 
minorities  and  its  annual  report  on  female  employment.  It  has  also 
changed  the  categories  on  women  a  number  of  times,  making  it  difficult 
to  discern  the  progress  or  lack  of  progress  of  Federally-employed 
womeii.  Although  the  Federal  data  analyzed  here  were  for  the  Fall 
of  1973,  the  figures  showed  no  significant  change  in  subsequent  years. 

In  the  case  of  State  and  local  governments,  complete  data  on  the 
employment  of  minorities  and  women  became  available  for  the  first 
time  in  1975,  when  the  Equal  Employment  Opportunity  Commission 
published  national  summaries  of  the  EEO-4  reports  which  all  State 
and  local  governments  were  required  to  file  in  1973,  following  the  1072 
amendments  to  the  Civil  Rights  Act  of  1964.  In  addition,  the  author 
obtained  detailed  EEO  reports  from  several  Federal  departments  and 
from  25  selected  State  and  local  governments  throughout  the  U.S. 

Compared  to  their  proportions  of  the  population,  the  four  ethnic- 
racial  minorities  and  women  were  found  to  be  under-represented  in 
virtually  every  governmental  jurisdiction,  particularly  in  the  higher- 
paying,  higher-status  positions.  As  Table  1  indicates,  Spanish,  Asian 
and  female  minorities  are  under-represented  in  public  employment  at 
every  governmental  level ;  Indians  are  below  parity  at  all  non-Federal 
Jeyiejs,  and  blacks  are  under-represented  in  State  and  township  govern- 
ments. Townships,  States  and  counties  are  the  least  representative 
public  employers ;  special  districts  have  the  best  overall  record. 

TABLE  1.— MINORITY  EMPLOYMENT  PERCENTAGES  BY  TYPE  OF  JURISDICTION,  1973 


Total  4 

minorities  Black       Spanish  Asian         Indian  Women 


States     13.5  10.4  2.2  0.6  0.3  42.1 

Counties..   ...  16.0  11.7  3.3              .7  .3  46.9 

Cities     22.9  17.9  4.3              .5  .2  19.9 

Townships    3.2  2.7  .4  0  . 1  17  4 

Special  districts    25.9  20.5  4.4              .8  .2  .45.4 

Federal     21.1  16.3  3.2              .8  .8  34.0 

Private     16.1  10.8  4.1              .8  .4  36.5 

U.S.  parity     18.4  11.0  6.0  1.0  A  51.0 


Source:  Kranz,  "The  Participatory  Bureaucracy,"  p.  19S. 

The  Federal  Government  is  not  the  ideal  employer  for  every  minor- 
ity group.  Women. and  Spanish  employees  do  better  in  private  employ- 
ment, and  Asians  do  as  well  there  as  in  the  Federal  Government. 
Comparing  the  five  non-Federal  jurisdictions  with  the  Federal  Gov- 
ernment, blacks  are  better-represented  in  cities  and  special  districts: 
Spanish  are  better-represented  in  cities,  counties,  and  special  districts; 
Asians  Hftei  as  well -represented  in  special  districts;  and  women  have 
far  greater  proportionate  representation  in  States,  counties,  and  spe- 
cial districts  than  they  do  in  the  Federal  Government.  Only  American 
Indians,  half  of  whom  are  employed  in  a  single  Federal  agency,  have 
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better  overall  representation  in  the  Federal  Government.  (More  than 
10,000  of  the  20,000  Indians  employed  by  the  Federal  Government 
work  for  the  Department  of  Interior,  in  which  the  Bureau  of  Indian 
Affairs  is  located.  Without  this  single  concentration,  Federal  em- 
ployment of  Indians  would  drop  to  the  0.4  percent  parity  level.) 

Once  beyond  the  overall  averages,  however,  the  pattern  of  wide- 
spread under-representation  of  minorities  at  all  levels  emerges.  Even 
when  the  Federal,  State  and  local  government  agencies  with  the  "best" 
overall  records  of  employing  minorities  were  examined,  it  was  found 
that  minorities  were  heavily  concentrated  in  a  relatively  few  occupa- 
tions in  a  few  departments,  agencies  or  locations  and  were  dispropor- 
tionately excluded  from  the  non-traditional  jobs,  the  prestigious  agen- 
cies, and  the  better-paid,  higher-status,  policy-making  roles. 

Throughout  the  analysis,  no  matter  what  the  jurisdiction,  women 
were,  with  rare  exceptions,  crowded  in  clerical  and  para-professional 
occupations,  while  blacks  were  concentrated  in  service/maintenance 
work  and  para-professional  occupations.  Women  and  blacks,  the  two 
largest  minorities,  were  least  likely  to  be  officials,  administrators  or 
professionals,  and  most  likely  to  be  in  the  lowest-paying  occupational 
classes.  Proportionately,  the  Spanish  appeared  to  be  even  more  heav- 
ily excluded  from  significant  public  employment  than  blacks,  while 
Asians  appeared  to  suffer  the  least  discrimination.  In  no  jurisdiction, 
however,  were  the  racial-ethnic  minorities  or  women  evenly  distrib- 
uted through  all  occupational  categories;  they  were  under-represented 
in  all  categories  except  the  low-paying.  Table  2  summarizes  the  gross 
under-representation  of  every  minority  group  in  the  top  administrator 
positions  of  each  level  of  government.  Even  private  employment  ex- 
ceeds the  Federal  and  township  governments  in  employment  of  all 
five  minorities  as  top  officials  and  managers. 

TABLE  2.— PERCENT  MINORITIES  AND  WOMEN  IN  OFFICIAL/ADMINISTRATOR  JOB  CATEGORY  FOR  VARIOUS 
GOVERNMENTAL  JURISDICTIONS,  1973 


Total 

White       minority  Black       Spanish  Asian         Indian  Women 


Federal   96.3            3.7  '2.5  0.6  0.4  0.3  3.7 

States    94.0            6.0            3.9  1.1  .3  .3  19.7 

Counties   93.1  6.9            4.4  1.6  .6  .2  27.9 

Cities   92.8  7.2            5.2  1.6  .2  .1  9.2 

Townships   93.9  1.1             1.0  .1  0  0  12.7 

Special  districts   83.1  10.9  8.3  1.7  .4  .3  28.6 

Private    95.2  4.8            2.7  1.4  .4  .3  12.8 

U.S.  parity.   81.6  18.4  11.0  6.0  1.0  .4  51.0 


Source:  Kranz,  "The  Participatory  Bureaucracy,"  p.  196. 

In  examining  the  various  governmental  activities,  minorities  were 
found  to  be  heavily  compressed  into  hospital,  health,  welfare  and 
employment  security  fields,  and  the  ethnic-racial  minorities  were  also 
over-represented  in  sanitation  and  sewage  work.  They  were  least  likely 
to  be  found  in  fire  or  police  protection,  natural  resources  or  financial 
administration  (except  as  clerical  workers). 

Perhaps  the  best  indicator  of  the  under-utilization  of  minority  tal- 
ent and  the  continuing  discrimination  against  them  at  all  govern- 
mental levels  is  the  median  annual  salaries  they  receive.  (If  minorities 
had  achieved  parity  at  all  levels,  occupations  and  agencies,  there  would 
be  no  wage  "gap"  between  them  and  white  males). 

•  • 
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Although  public  employees  have  higher  median  earnings  than  those 
in  the  private  sector,  and  although  the  salary  differentials  in  public 
employment  are  smaller  than  those  in  private  employment,  the  earn- 
ings gaps  in  the  public  sector  between  men  and  women,  and  between 
whites  and  the  four  racial-ethnic  minorities  are  still  staggeringly  high 
(Table  3). 


TABLE  3. — ANNUAL  EARNINGS  IN  PUBLIC  EMPLOYMENT  BY  RACE  AND  SEX,  FULL  TIME,  1973 


Males 

Females 

Dollar  gap 

Whites  

  $12,112 

8,  265 

31.0 

  8, 830 

7, 185 

18.2 

All  

  11,742 

8, 075 

31.3 

Percent  of  black/white  caD   

   27.1 

13.1 

Source:  Kranz,  "The  Participatory  Bureaucracy,"  p.  197. 


As  Table  4  indicates,  women  earn  less  than  men  in  all  types  of  gov- 
ernmental jurisdictions.  The  dollar-gap — more  than  $5,000 — is  greater 
for  women  employed  by  the  Federal  Government,  although  the  per- 
centage difference  is  even  higher  in  special  districts  (41  percent)  than 
in  the  Federal  Government  (35.7  percent).  In  all  other  governmental 
jurisdictions,  women  earn  about  one- fourth  less  than  men,  with  the 
smallest  differential  in  county  governments,  which  also  employ  the 
highest  percentage  of  women  (47  percent  of  county  employees). 

TABLE  4.— MALE/FEMALE  ANNUAL  EARNINGS,  BY  TYPE  OF  GOVERNMENT,  1973 


Pay  differential 

In 

Male  Female       In  dollars  percentage 


Federal   $14,369  $9,287  5,082  35.4 

States  ..   9,510  7,120  2,390  25.2 

Counties   8,743  6,816  1,527  22.0 

Cities    9,897  7,307  2,590  26.2 

Townships   9,666  6,960  2,706  28.0 

Special  districts   10,415  6,146  4,269  41.0 

All  public  employment   11,742  8,075  3,667  31.3 


Source:  Kranz:  "The  Participatory  Bureaucracy,"  p.  197. 

For  the  four  racial-ethnic  minorities,  the  salary  gap  at  every  level  of 
government  is  narrower,  compared  to  whites,  than  it  is  for  women, 
compared  to  men,  but  the  gap  nevertheless  persists.  (Table  5) .  In  each 
type  of  jurisdiction,  minorities  earn  less  than  whites,  except  for  Asians 
employed  in  four  non-Federal  governments  (where  they  are  heavily 
concentrated  in  professional  occupations)  and  Indians  in  townships 
and  special  districts  ( where  the  number  of  Indians  employed  is  so  low 
that  the  salary  figures  are  not  too  significant.) 

TABLE  5. — MEDIAN  ANNUAL  SALARIES  FOR  FOUR  MINORITIES,  BY  TYPE  OF  GOVERNMENT,  1973 


Special 

States      Counties         Cities        Towns       districts  Federal 


Whites....  .._  $8,545  7,808  9,810  9,257  9,010  12,056 

Blacks    6,779  6,950  8,080  8,734  6,269  9,271 

Spanish     7,071  7,198  7,748  8,655  7,026  9,995 

Asians...   10,946  10,614  11,222  8,750  10,660  11,985 

Indians    7,804  7,384  8,320  10,522  9,268  9,574 

All  employees     8,256  7,675  9,327  9,243  8,404  11.864 


Source:  Kranz,  "The  Participatory  Bureaucracy,"  p.  198. 
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Thus,  it  is  clear  that  a  representative  bureaucracy  is  currently  lack- 
ing in  Federal,  State  and  local  governments  in  the  United  States. 
Minorities  and  women  are  severely  under-represented,  under-employed 
under-utilized  and  under-paid.  If  they  have  been  the  beneficiaries  of 
any  special  preferences  during  the  past  few  years,  you  wouldn't  know 
it  from  the  essentially  unchanged  elitist  composition  of  the  bureaucracy 
today. 

2.  THE  "MERIT"  MYTH  IS  ALSO  FALSE 

Although  more  difficult  to  demonstrate  quantitatively,  there  is  in- 
creasing evidence  of  the  similar  invalidity  of  the  "merit"  myth,  both 
as  it  applies  to  the  early  days  of  the  American  Republic  and  as  it  seeks 
to  explain  the  current  make-up  of  the  public  work  force. 

For  200  years,  the  American  bureaucracy,  selected  by  non-merit 
standards,  has  been  unrepresentative  of  the  populace.  The  concept  of 
"merit"  (i.e.,  the  ability  to  perform  a  specific  job)  in  public  employ- 
ment has  been  like  a  rubber  yardstick,  contracting  or  stretching  to  cover 
the  prevailing  ethos,  but  at  no  time,  either  before  or  after  adoption  of 
the  civil  service  reforms  in  the  1880's,  has  the  reality  of  merit  prevailed 
as  the  sole  or  predominant  method  of  selecting  public  employees. 

Four  factors  have  played  significant  parts  in  producing  an  unrepre- 
sentative bureaucracy.  For  the  first  130  years  of  American  history,  de- 
mocratic rhetoric  rationalized  selection  of  the  "right"  elite  to  rule  the 
great  majority  and  exclusion  from  public  service  of  those  groups  felt 
unworthy,  unfit  or  unimportant.  Since  1900,  covert  "scientific"  tech- 
niques have  been  utilized  to  pick  the  "right"  people.  Overlapping  the 
two  periods  were  two  other  methods  designed  to  produce  a  "meritless" 
bureaucracy — overt  discrimination  against  racial-ethnic  minorities 
and  women,  and  preferential  treatment  for  others  which  kept  minor- 
ities in  the  back  of  the  public  service  bus. 

During  the  Nation's  first  century,  there  was  a  wide  gap  between 
what  the  presidents  said  they  were  doing  and  what  they  actually  did 
in  selecting  personnel  for  office.  Although  our  earliest  presidents — 
George  Washington,  John  Adams,  Thomas  Jefferson,  James  Madison, 
James  Monroe,  and  Andrew  Jackson — paid  lip  service  to  "fitness," 
competence,  and  talent,  they  made  appointments  based  on  veteran 
status,  regional  apportionment  of  jobs,  political  loyalties,  friendship 
and  kinship,  and  also  to  provide  sinecures  for  old  and  ailing  employees. 

As  a  result  of  these  nonmerit  appointments,  for  50  years  the  Federal 
service  was  overwhelmingly  composed  of  an  aristocratic,  wealthy, 
clearly  unrepresentative  elite.  Recent  research  discloses  that  the  upper 
class  of  landed  gentry,  merchants,  and  professionals,  which  was  one  of 
the  smallest  groups  in  the  social  class  structure  between  1750  and  1830, 
dominated  the  ruling  clique.  On  the  other  hand,  the  majority  of  Amer- 
icans, who  were  middle-class  farmers,  were  underrepresented ;  totally 
unrepresented  were  free  whites  who  were  lower-class  laborers  and 
domestics,  whites  who  were  lower-class  indentured  servants,  and  slaves, 
who  composed  16  to  17  percent  of  the  population. 

Credited  with  introducing  the  spoils  system  and  making  the  U.S. 
bureaucracy  more  sociologically  representative  of  the  whole  popula- 
tion, Andrew  Jackson  was  certainly  more  vigorous  in  his  rhetoric  than 
were  his  presidential  predecessors.  However,  Jackson's  appointments 
were  only  slightly  more  representative  of  the  Nation's  classes  than  his 
predecessors  were.  Party  loyalty  was  the  prime  requirement,  as  it  had 
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befell  Jefferson's  and  Adams';  this  may  have  increased  the  chances  of* 
common  j>eople  to  get  into  Federal  oflice  since  more  of  them  were  Jack- 
son Democrats.  However,  turnover  under  Jackson  probably  did  not 
exceed  10  to  20  percent  of  the  service,  far  less  than  under  Jefferson, 
who  also  first  articulated  the  ideology  of  the  spoils  system. 

Faced  with  the  need  to  preserve  unity  in  the  Republican  party  to 
prosecute  the  Civil  War,  and  the  disloyalty  of  many  Federal  em- 
ployees to  the  Union  cause,  Abraham  Lincoln  used  the  spoils  system 
more  than  any  of  his  predecessors  had.  Of  1,639  presidential  officers, 
1,457  were  replaced,  and  removals  of  subordinate  employees  in  the 
rest  of  the  civil  establishment  were  almost  equally  widespread. 

Several  somewhat  paradoxical  events  marked  the  50-year-period 
between  Jackson's  term  and  the  adoption  of  the  U.S.  Civil  Service  Act 
in  1883,  including  the  inauguration  of  the  first  written  civil  service  tests 
(pass-fail  exams  for  the  departmental  clerks)  and  the  first  federal  pay 
structure  in  1853 ;  the  creation  and  suspension  of  the  first  Civil  Service 
Commission,  1871-1875;  the  rise,  fall  and  resurrection  of  presidential 
power;  and  the  mixed  results  of  the  spoils  system  and  other  democratic 
experiments.  Whatever  democratization  of  the  civil  service  occurred  in 
the  Jacksonian  era  affected  only  white  males;  black  and  female  public 
employment  remained  insignificant. 

In  1871,  with  federal  civilian  employment  at  a  postwar  low  of  53,000, 
Congress  gave  the  President  authority  to  make  rules  and  regulations 
for  admitting  persons  to  the  civil  service  and  established  regulations 
for  the  conduct  of  public  employees.  President  Grant  exercised  the  au- 
thority to  appoint  a  Civil  Service  Commission,  but  lie  backed  off  in  the 
face  of  congressional  opposition  in  1875.  Although  the  law  remained  on 
the  statute  book,  it  was  unused  for  8  years.  The  same  legislative  su- 
premacy was  prevalent  at  State  and  local  government  levels. 

Plow  evil  the  spoils  system  and  machine  politics  were  during  this 
period  is  debatable.  Some  historians  think  that  during  the  post-Civil 
War  reconstruction  era  the  Federal  service  reached  its  lowTest  point — 
in  prestige,  moral  standards,  and  level  of  efficiency. 

On  the  other  hand,  the  machines  and  spoils  were  not  always  viewed 
as  unmitigated  disasters,  particularly  at  the  local  level.  Many  citizens 
saw  the  machines  as  "legitimate  incarnations  of  democracy"  composed 
of  common  men,  speaking  the  various  languages  of  the  mass  electorate, 
and  providing  large  numbers  of  voters  with  specific  favors. 

Clearly,  the  "reformers"  were  not  from  the  working  class  nor  even 
the  middle  class,  but  from  the  upper  classes  who  had  run  the  Nation 
before  the  Jackson  era.  Leadership  of  the  movement  came  from  socially 
and  politically  prominent  eastern  liberals.  The  reform  editors  and 
propagandists  blamed  not  only  President  Garfield's  assassination  but  a 
great  many  other  things,  including  prostitution  of  discharged  female 
clerks,  on  the  spoils  system. 

The  reformers  aimed  to  curb  the  abuses  of  machine  politicians,  rather 
than  to  destroy  privilege,  as  in  England.  By  removing  appointment 
powers  from  the  politicians,  and  vesting  them  in  a  relatively  independ- 
ent, nonpolitical  board  or  commission,  the  reformers  hoped  to  create 
a  "neutral"  civil  service,  which  would  carry  out  the  policy  directions 
of  the  elected  officials  in  an  impartial,  competent  manner. 

President  Arthur,  once  removed  as  collector  of  the  port  of  Xew  York 
for  flagrant  partisan  abuses,  signed  the  civil  service  reform  bill  with- 
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out  hesitation.  Based  on  the  English  model,  the  act  authorized  a  bipar- 
tisan commission  appointed  by  the  president  to  fill  some  of  the  clerical 
jobs  in  Washington  by  open,  competitive  exams.  In  1884,  only  about 
10.5  percent  of  the  131,200  Federal  employees  were  covered  by  the 
newly  established  "merit"  principles.  With  the  president  authorized 
to  extend  coverage  by  executive  order,  the  percentage  climbed  to  more 
than  40  percent  (91,000  out  of  208,000  employees)  by  1900. 

Two  significant  tenets  of  the  closed-career  system  implicit  in  the 
British  model  were  rejected  by  Senate  amendments  to  the  Pendleton 
Act.  The  first  required  that  examinations  be  "practical  in  character" — 
that  is,  that  tests  be  "related  immediately  to  the  requirements  of  the 
job  to  be  filled";  the  second  struck  out  a  requirement  that  entrance  be 
permitted  only  "at  the  lowest  grade,"  establishing  an  "open"  civil 
service  with  lateral  entry  allowed  at  any  level. 

At  the  time,  evil  political  appointments  were  the  central  focus  of  the 
civil  service  reforms,  and  efficiency  was  a  secondary  consideration. 
Thus,  the  original  merit  principle  was  largely  "a  minimum  compe- 
tence principle"  providing  great  opportunities  to  use  merit  public  em- 
ployment as  a  tool  of  public  policy. 

Both  before  and  after  passage  of  the  Pendleton  Act,  the  most  serious 
barriers  against  both  merit  and  equity  in  public  employment  have  been 
the  discriminatory  provisions  written  into  civil  service  laws  and  regu- 
lations against  racial-ethnic  minorities  and  women. 

As  early  as  1802,  Postmaster  General  Gideon  Granger  had  opposed 
hiring  blacks  to  carry  the  mail  because  it  might  threaten  national  se- 
curity; black  carriers  might  coordinate  insurrectionary  activities  and 
acquire  subversive  ideas,  such  as  "a  man's  rights  do  not  depend  on  his 
color."  In  1810,  Congress  enacted  a  law  providing  that  "no  other  than 
a  free  white  person  shall  be  employed  in  conveying  the  mail";  the  law 
was  modified  administratively  in  1828  to  allow  blacks  to  carry  mail- 
bags  from  stage  coaches  to  post  offices  under  white  supervision,  and  it 
was  finally  repealed  in  1865. 

However,  no  blacks  were  allowed  in  the  higher  Federal  bureaucracy 
until  1869,  when  Ebenezer  Basset  became  minister  to  Haiti.  After  pas- 
sage of  the  Pendleton  Act,  the  percentage  of  blacks  (mostly  clerical 
appointees)  in  Federal  jobs  rose  from  0.5  percent  in  1881  to  1.39  per- 
cent in  1892.  Although  Federal  employment  had  more  than  doubled  in 
20  years,  by  1900  the  number  of  blacks  had  dropped  to  only  868,  or  0.3 
percent  of  the  enlarged  Federal  work  force. 

The  person  most  responsible  for  the  spread  of  the  civil  service  reform 
was  Theodore  Roosevelt,  who  had  served  as  a  Civil  Service  Commis- 
sioner under  two  presidents  from  1888  to  1895,  and  who  "indelibly  fixed 
the  seal  of  the  presidency  on  the  pace  of  progress  in  civil  service,"  the 
National  Civil  Service  League  declared.  Like  his  predecessors,  how- 
ever, Roosevelt's  rhetoric  favoring  merit  appointments  far  outstripped 
his  performance.  During  his  presidency,  the  number  of  low-level  black 
employees  in  the  Federal  Government  increased  to  a  then  all-time  high 
of  13,978  by  1908.  However,  using  a  tactic  employed  by  recent  racial 
hypocrites,  Roosevelt  asserted  that  he  did  not  see  why  black  officials 
should  be  appointed  in  the  South,  but  never  in  the  North.  He  appointed 
few  high-level  blacks  in  the  South  or  North. 

Since  opponents  were  contending  that  civil  service  exams  would 
provide  an  "opening  wedge  to  aristocracy  in  this  country"  by  excluding 
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the  common  people,  proponents  were  anxious  to  establish  that  merit 
principles  were  not  elitist.  In  his  first  message  to  Congress  in  1901, 
President  Roosevelt  said :  "The  merit  system  of  making  appointments 
is  in  its  essence  as  democratic  and  American  as  the  common  school  sys- 
tem itself". 

Roosevelt  certainly  intended  no  irony  by  his  comment,  although 
just  five  years  earlier  the  U.S.  Supreme  Court  had  authorized  a 
segregated  "common  school  system,"  thereby  sanctioning  a  discrimi- 
natory and  undemocratic  society. 

During  Teddy  Roosevelt's  presidency,  the  nature  and  ideology  of 
the  U.S.  public  service  changed.  In  1901,  42  percent  of  the  Federal 
positions  were  under  civil  service,  but  by  the  time  Roosevelt  left  office 
in  March  1909,  the  figure  stood  at  60  percent.  White  southerners  were 
again  respectable  in  Federal  positions,  but  blacks  were  being  excluded 
altogether  or  segregated  in  low-level  jobs.  Under  Roosevelt's  vigorous 
leadership,  the  United  States  had  begun  building  a  large  Navy, 
acquiring  colonial  dependencies,  and  regulating  and  conserving  the 
Nation's  resources — all  of  which  required  more  Federal  employees  and 
more  bureaucracy. 

As  civil  service  testing  and  other  selection  procedures  spread  to 
the  majority  of  the  Federal  work  force,  segregation  and  discrimination 
against  blacks  was  intensified  during  the  second  decade  of  the  twen- 
tieth century.  President  Taft,  believing  blacks  should  not  hold  office 
where  whites  complained,  minimized  black  appointments  in  the  South 
and  began  segregation  in  the  civil  service  by  restricting  black  census- 
takers  to  black  areas,  and  white  census-takers  to  white  areas.  President 
Wilson  introduced  segregation  in  the  Postal  and  Treasury  Depart- 
ments, reduced  the  rank  of  black  clerks  in  the  auditor's  office  and  post 
office,  required  photographs  before  appointments  could  be  made,  and 
even  appointed  whites  to  the  traditionally  black  jobs  of  minister  to 
Haiti  and  Register  of  the  Treasury. 

Overt  discrimination  against  blacks  reduced  the  number  in  the 
Federal  service  from  a  high  of  22,540  in  1910  (almost  6  percent  of  the 
work  force)  to  19,729  (less  than  5  percent)  by  1912  during  Taft's 
administration.  Even  during  World  War  I,  when  Federal  jobs  tripled, 
black  employment  was  kept  below  5  percent  of  the  service.  Resegre- 
gation,  which  would  last  for  more  than  40  years,  returned  to  Washing- 
ton, D.C. 

Although  President  Franklin  Roosevelt's  New  Deal  benefited  blacks' 
ability  to  find  jobs,  buy  land,  and  receive  farm  subsidies,  not  until 
the  end  of  FDR's  second  term  wTere  positive  steps  taken  to  end  dis- 
crimination and  segregation  in  the  Federal  Government. 

In  1939,  when  blacks  were  still  less  than  10  percent  of  the  Federal 
bureaucracy,  the  first  Hatch  Act  contained  a  limited  prohibition 
against  interference  with  equality  on  racial  or  religious  grounds;  the 
following  year  the  Ramspeck  Act  prohibited  the  abridgment  of  equal- 
ity on  the  basis  of  race,  color,  and  creed  in  fixing  salaries,  in  allocating 
positions  to  grades,  and  in  making  transfers,  promotions  and  other 
personnel  decisions.  Finally,  in  1941.  under  the  pressures  of  A.  Philip 
Randolph's  threatened  march  on  Washington  and  the  need  for  in- 
creased defense  production,  Roosevelt  created  the  first  Fair  Employ- 
ment Practices  Committee  to  investigate  and  attempt  to  redress  griev- 
ances regarding  discrimination. 
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Not  until  the  Civil  Rights  Act  of  1964  was  presidential  action  given 
congressional  sanction : 

It  shall  be  the  policy  of  the  United  States  to  insure  equal  employment  oppor- 
tunities for  Federal  employees  without  discrimination  because  of  race,  color, 
religion,  sex  or  national  origin,  and  the  President  shall  utilize  his  existing 
authority  to  effectuate  this  policy. 

This  symbolic  statutory  support  for  equality,  however,  did  not  get 
real  teeth  until  1972,  when  Congress — codifying  25  years  of  executive 
orders  and  court  decisions  against  discrimination  in  public  employ- 
ment— extended  the  Civil  Rights  Act  of  1964  to  Federal,  State  and 
local  government  employees.  Barring  discrimination  and  requiring 
affirmative  action  to  achieve  equity,  the  new  law  gave  public  employees 
the  same  protections  previously  afforded  to  employees  of  private  com- 
panies. In  the  Intergovernmental  Personnel  Act  of  1971,  the  General 
Revenue  Sharing  Act  of  1972,  and  the  Comprehensive  Employment 
and  Training  Act  of  1973,  Congress  provided  additional  tools  to  wipe 
out  covert  discrimination  and  to  achieve  a  representative  bureaucracy. 

Women,  too,  have  been  the  victims  of  legalized  discrimination  in 
public  employment  until  very  recently.  In  1864,  Congress  permitted 
agency  heads  to  hire  female  clerks  at  $600  per  year,  half  the  rate  for 
males.  An  1870  statute,  purporting  to  give  women  greater  equality 
and  providing  that  they  may,  "in  the  discretion  of  the  head  of  any 
department"  be  appointed  as  clerks  on  the  same  terms  as  men,  was 
interpreted  to  allow  an  appointing  officer  to  exclude  women  for 
reasons  unrelated  to  their  capacity  or  the  efficiency  of  the  service. 

Until  1919,  women  were  barred  from  about  60  percent  of  the  civil 
service  exams.  Unequal  pay  continued  in  some  agencies  until  1923, 
when  the  Classification  Act  provided  for  equal  pay  for  equal  work 
"irrespective  of  sex."  Discrimination  against  married  women,  written 
into  postal  regulations  in  1913  and  the  Economy  Act  of  June  30, 1932, 
was  not  outlawed  until  1937. 

In  1961,  President  Kennedy  established  a  Commission  on  the  Status 
of  Women,  one  of  whose  objects  was  "to  assure  nondiscrimination  on 
the  basis  of  sex  and  to  enhance  constructive  employment  opportunities 
for  women"  in  the  Federal  Government.  Since  1962,  excluding  women 
from  Federal  jobs  has  been  allowed  only  in  "unusual  situations,"  and 
"on  the  basis  of  objective  standards."  As  recently  as  1967,  the  CSC 
construed  this  to  bar  women  from  law  enforcement  positions  requir- 
ing the  bearing  of  firearms.  In  1967,  President  Johnson  signed  an 
executive  order  barring  discrimination  against  women  in  the  Federal 
bureaucracy,  and  the  1972  Civil  Rights  Act  amendments  applied  to 
women  in  the  public  sector. 

State  and  local  governments  have  also  excluded  blacks  and  women, 
or  maintained  two  separate  registers  of  eligible  candidates  according 
to  color.  In  1969,  the  Civil  Rights  Commission  found  State  and  local 
government  discrimination  against  minorities  was  rife,  even  where 
the  jurisdiction  had  a  merit  system. 

In  addition  to  overt  legal  discrimination  against  minorities  and 
women,  so-called  merit  systems  have  included  other  negative  discrimi- 
nation requirements. 

^  Among  the  discriminatory  extrinsic  considerations  have  been  reli- 
gion, evidence  of  formal  education,  family  relationships,  friendships, 
and  personality  attributes.  For  example,  the  original  Civil  Service 
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Act  barred  appointing  a  person  "whenever  there  are  already  two  or 
more  members  of  (his  or  her)  family  in  the  public  service  in  grades 
covered  by  this  act''  and  a  19G7  amendment  prohibited  nepotism  in  all 
three  branches  of  the  government.  These  provisions  usually  affect 
female  family  members  more  adversely  than  males. 

In  addition,  applicants  have  been  excluded  as  "unfit,"  because  they 
used  intoxicating  beverages,  had  arrest  records,  were  homosexuals,  had 
common-law  marriages,  or  belonged  to  certain  proscribed  organiza- 
tions whose  loyalty  to  the  Nation  was  questionable. 

Not  merit,  but  social  equity,  has  been  the  motivating  ideology  be- 
hind the  many  preferential  provisions  in  civil  service  lawTs  and  regula- 
tions. Preferences  based  on  age.  physical  handicap,  economic  need,  and 
representation  for  regions  and  States,  as  well  as  particular  interest 
groups,  have  diluted  the  merit  concept.  Best  known,  however,  is  the 
preference  given  veterans  and  their  widows  in  appointments  and  pro- 
motions, which  has  been  rationalized  purely  on  social  equity  grounds. 
The  purposes  of  the  latest  revision  of  the  act,  according  to  the  U.S. 
Civil  Service  Commission,  were:  (1)  To  recognize  the  economic  Loss 
suffered  by  citizens  who  have  served  their  country  in  uniform;  (2)  to 
restore  veterans  to  a  favorable  competitive  position  for  government : 
and  (3)  to  recognize  that  a  larger  obligation  is  owed  to  disabled 
veterans. 

The  effect  of  this  subversion  of  the  merit  sj^stem  is  severe  reverse 
discrimination  against  women  and  disadvantaged  minorities,  as  well  as 
against  those  who  did  not  serve  in  the  armed  forces  in  wartime,  those 
who  are  unfit  for  military  service,  and  those  whose  religious  or  ethical 
beliefs  prevent  their  participation  in  war.  In  the  early  1960's,  although 
war  veterans  were  only  29  percent  of  the  labor  force,  they  constituted 
51  percent  of  the  Federal  civil  service  and  nearly  two-thirds  of  all 
male  civil  servants.  Women,  who  made  up  only  1.1  percent  of  the 
military  services  in  1961,  were  38  percent  of  the  labor  force  but  only 
24:  percent  of  Federal  civil  service  employees. 

In  addition  to  the  overt  negative  proscriptions  and  positive  prefer- 
ential provisions  that  have  consciously  or  inadvertently  discriminated 
against  minorities  and  women,  a  third  factor — what  one  observer  called 
"the  triumph  of  technique  over  purpose" — has  converted  the  original 
merit  principle  into  a  gigantic  machine  for  the  perpetuation  of  the 
elite  "ins"  and  the  exclusion  of  the  minority  "outs." 

Originally,  as  we  have  noted,  the  merit  principle  meant  determining 
who  was  minimally  competent  to  perform  a  particular  job,  without 
regard  to  such  irrelevancies  as  political  considerations.  Even  this  ob- 
jective was  not  easily  achieved.  The  spoils  system  prospered  for  many 
years  after  passage  of  the  Pendleton  Act.  in  1889,  President  McKin- 
ley  withdrew  10,000  positions  from  the  small  number  then  covered 
by  civil  service,  and  between  1883  and  1901  the  number  of  Federal 
patronage  jobs  actually  increased  from  about  118,000  to  about  150,000 
as  the  size  of  the  Federal  payroll  grew. 

During  the  first  third  of  the  twentieth  century,  elitist  propagandists, 
including  some  of  the  civil  service  reformers,  spawned  two  related 
ideologies  that  had  major  impact  on  the  public  sector.  The  reformers 
argued  that  civil  service  was  part  of  "the  great  law  which  nature  ap- 
plied in  every  gradation  of  organic  life — the  survival  of  the  fittest." 
The  same  ideology  gave  birth  to  the  eugenics  movement,  which  con- 
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tended  that  disease,  pauperism  and  immorality  are  largely  controlled 
by  inheritance,  and  identified  the  "fit"  with  the  upper  classes  and  the 
"unfit"  with  the  lower.  These  doctrines  helped  facilitate  the  removal 
of  blacks  from  public  positions  and  the  resegregation  of  the  Federal 
service  and  Washington,  D.C.  "Your  race  is  destined  to  be  a  race  of 
farmers,"  President  Taf t  told  a  group  of  black  students  as  he  launched 
apartheid. 

At  the  same  time  that  elite  writers  were  propagating  theories  for 
"multiplication  of  superiors"  and  "eliminating  of  inferiors"  from 
public  life,  Frederick  Taylor  was  spreading  his  "scientific  manage- 
ment" ideology,  with  its  emphasis  not  only  on  efficiency  and  economy, 
but  on  working  people  as  automatons  responding  to  economic  stimuli. 

The  extension  of  the  logic  and  methods  of  "scientific  management" 
from  the  private  to  the  public  sector,  accompanied  by  the  racist  philos- 
ophy of  the  eugenics  movement,  spawned  two  major  developments  in 
the  public  sector — position  classification  and  psychological  tests,  both 
designed  to  ensure  survival  of  the  fittest.  Position  classification  meant 
studying  jobs  in  terms  of  the  duties  involved  and  the  qualifications 
necessary  to  perform  them,  scientifically  differentiating  one  job  from 
the  other,  and  standardizing  into  classes  those  jobs  having  similar 
requirements.  With  the  development  of  psychological  tests  for  the 
military  between  the  two  world  wars,  another  tool  became  available  to 
merit  systems  to  measure  qualifications  for  public  positions  "scien- 
tifically, objectively  and  competitively."  By  1930,  these  activities  were 
the  central  core  of  public  personnel  administration  in  the  civil  service, 
and  "merit"  was  being  interpreted  to  mean  more  than  honesty,  basic 
education,  general  intelligence  and  political  neutrality. 

With  the  coming  of  the  New  Deal,  expanded  government  activity 
and  employment,  and  the  adoption  of  the  notions  of  "scientific  man- 
agement" by  the  President's  Committee  on  Administrative  Manage- 
ment in  1937,  the  meaning  of  merit  principles  and  the  content  of  merit 
systems  changed  rapidly.  Public  personnel  specialists  believed  that 
there  was  a  single  correct  solution  to  every  personnel  question  that 
could  be  discovered  objectively  and  scientifically  (that  is,  a  best  person 
for  each  job,  a  correct  placement  for  each  person,  an  accurate  classi- 
fication and  precise  title  for  each  job) . 

From  1940  to  1970,  while  the  overt  legal  barriers  to  minority  and 
female  employment  in  the  bureaucracy  were  slowly  coming  down,  per- 
sonnel technicians  perfected  their  techniques  for  screening  out  those 
deemed  "iinfit"  for  public  service  and  for  protecting  the  prerogatives 
of  those  who  did  fit  their  system.  From  the  negative  goal  of  limiting 
political  appointments  by  establishing  competitive,  practical  entrance 
requirements  for  an  open  system  with  equal  pay  for  equal  work,  the 
emphasis  changed  to  securing  the  "ablest  people"  for  the  public  serv- 
ice, as  defined  by  the  gatekeepers. 

Even  that  part  of  the  "merit"  myth  which  makes  public  employment 
almost  synonymous  with  "civil  service"  and  asserts  that  virtually  ail 
public  servants  have  been  chosen  largely  on  the  basis  of  merit,  evi- 
denced by  objective  written  tests  and  other  scientifically-determined 
criteria,  has  fallen  on  hard  times.  Apart  from  the  non-merit  selection 
factors  which  prevail  in  so-called  merit  systems,  the  fact  is  that  most 
public  employees  today  are  not  under  a  civil  service  system. 
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Of  the  16.4  million  Federal,  State  and  local  government  employees 
in  early  1974,  only  3.5  million  or  21  percent  were  covered  by  authentic 
merit  systems.  For  example,  of  the  11.5  million  State  and  local  gov- 
ernment employees,  nearly  6  million  work  in  the  field  of  education, 
mainly  as  teachers,  and  are  outside  the  regular  merit  systems,  while 
only  2.2  million  of  the  remaining  5.5  million  (or  40  percent)  State 
and  local  government  employees  are  covered  by  merit  systems. 

Excluding  the  2.3  million  Federal  employees  in  the  military  services 
and  outside  merit  systems,  the  remaining  2.7  million  civilian  Federal 
empk^ees  fall  into  four  major  categories,  only  1.3  million  of  whom 
(less  than  half)  are  in  the  general  civil  service  system  administered 
by  the  U.S.  Civil  Service  Commission.  A  second  category  comprises 
the  nearly  10  percent  of  Federal  civilian  employees  who  are  completely 
exempt  from  civil  service;  many  of  these  employees  are  political 
appointees.  A  third  category  includes  two  large  groups,  comprising 
nearly  half  of  Federal  civilian  employees,  employed  as  skilled  and  un- 
skilled laborers  or  in  the  postal  field  service,  whose  employment 
is  governed  by  collective  bargaining  agreements.  The  fourth  cate- 
gory, comprising  the  "career"  system  with  6  percent  of  Federal 
civilian  employees,  defies  description  as  a  merit  system  based  on  ability 
to  perform  a  specific  job;  they  are  administered  by  their  "corps"  with 
promotions  based  on  the  employee,  rather  than  the  position. 

In  fact,  increasing  professionalization,  with  its  negation  of  basic 
merit  principles,  has  spread  from  the  Federal  corps  and  professions 
to  State  and  local  government  personnel,  political  executives  at  all 
levels,  and  personnel  specialists  themselves.  Even  in  agencies  and 
positions  nominally  under  civil  service  laws  and  regulations,  person- 
nel selection  for  professionals  is  left  to  boards,  which  are  usually  dom- 
inated by  agency  professionals.  In  most  of  the  established  professional 
fields,  competitive  written  and  performance  examinations  have  been 
abandoned  in  favor  of  evidence  of  qualifications  determined  outside 
the  agency  and  outside  the  civil  service  system  by  universities  and 
professional  educators  or  by  licensing  boards  controlled  by  practi- 
tioners outside  government. 

Thus,  most  public  personnel  today  are  not  covered  by  merit  systems 
as  traditionally  defined,  nor  were  most  selected  in  accordance  with 
merit  principles.  Moreover,  for  the  minority  included  within  what  we 
loosely  call  "merit  systems,"  nonmerit  selection  factors  have  persisted 
and  grown. 

3.  A  MORE  REPRESENTATIVE  BUREAUCRACY  IS  DESIRABLE 

For  those  who  support  the  first  two  myths  of  a  representative, 
meritoriously-chosen  civil  service,  any  attempts  to  establish  effective 
affirmative  action  programs,  to  reform  the  system  or  to  increase  minor- 
ity participation  are  unnecessary  and  undesirable.  Even  many  of  those 
who  concede  that  the  present  bureaucracy  is  unrepresentative  blanch 
at  the  thought  of  deliberate  efforts  to  achieve  proportionate  represen- 
tation. Since  they  view  bureaucracy  primarily  or  exclusively  as  a  struc- 
ture for  providing  services  and  making  decisions,  they  fear  that 
efficiency  will  suffer  if  "unqualified"  persons  are  appointed  to  more 
and  higher  level  positions.  Laying  aside  for  the  moment  the  question 
of  determining  qualifications,  the  fact  is  that  public  employment  has 
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always  served  as  a  source  of  income,  power  and  prestige  for  the  elite 
groups. 

Viewed  not  only  as  a  service-providing,  decision-making  system,  but 
also  as  a  primary  source  of  good  jobs  (employing  nearly  20  percent  of 
the  work  force)  and  as  a  potential  form  of  significant  group  represen- 
tation, a  participatory  bureaucracy  would  be  desirable  for  economic 
and  social,  as  well  as  political  reasons. 

More  specifically,  my  contention  is  that  increased  minority  partici- 
pation would  have  beneficial  effects  on  (1)  the  under-represented 
groups,  both  as  employees  and  citizens;  (2)  those  who  receive  or  need 
public  services,  particularly  minority  groups;  (3)  bureaucratic  orga- 
nizations; and  (4)  the  American  governmental  system. 

Briefly  stated,  the  key  arguments  are : 

1.  A  participatory  bureaucracy  would  increase  the  economic,  polit- 
ical and  social  status  of  minorities  and  women.  For  these  relatively- 
deprived  groups,  the  increased  income,  power  and  prestige  associated 
with  equitable  public  employment  would  be  a  significant  improvement 
over  their  historic  and  current  standing  in  American  society. 

2.  From  the  viewpoint  of  those  who  consume  or  need  public  services, 
particularly  members  of  minority  groups,  a  more  representative 
bureaucracy  would  provide  improved  outputs,  whether  the  services 
were  directly  furnished  by  minority  staff  or  not. 

3.  For  the  organization's  members,  a  participatory  bureaucracy 
would  help  counter  the  inequitable  and  undemocratic  hierarchical 
control  system,  dilute  elite  decision-making  and  dispel  bureaucratic 
ignorance  of  and  insensitivity  toward  minority  problems,  needs,  views 
and  feelings.  It  would  help  democratize  the  bureaucracy  and  the 
decision-making  process,  would  tend  to  produce  better  decisions,  and 
would  ensure  that  those  decisions  were  more  responsive  to  the  needs  of 
agency  clientele,  particularly  members  of  minority  groups. 

4.  A  participatory  bureaucracy  would  have  significant  beneficial 
effects  for  the  entire  American  governmental  system,  providing  for  a 
morally  right  and  socially  just  use  of  the  Nation's  human  resources,  as 
well  as  their  more  efficient  utilization,  thereby  helping  preserve  three 
traditional  American  values — efficiency  and  economy,  domestic  tran- 
quility and  stability,  and  the  legitimacy  of  social  institutions. 

Thus,  affirmative  action  to  achieve  a  more  representative  bureauc- 
racy is  essential.  A  participatory  bureaucracy  whose  composition  at  all 
levels  reflected  accurately  the  ethnic,  racial  and  sexual  diversity  of  the 
population  would  be  advantageous  for  minorities,  for  recipients  and 
potential  consumers  of  public  services,  for  current  public  employees 
and  for  the  entire  American  governmental  system. 

4.  HOW  A  MORE  REPRESENTATIVE  BUREAUCRACY  CAN  BE  ATTAINED 

We  turn  next  to  the  pratical  question  of  how  a  more  representative 
bureaucracy  could  be  attained.  Is  it  feasible  to  increase  minority  par- 
ticipation? Won't  such  efforts  lead  to  ''reverse  discrimination"  and 
quota  systems,  violating  merit  principles  and  the  "merit  system"  ? 

My  contention  is  that  a  more  representative  bureaucracy  can  be 
attained  by  removing  many  of  the  current  barriers  and  substituting 
equitable  selection 2  methods  and  techniques  that  have  improved 


2 1  am  using  the  word  "selection"  broadly  to  include  all  the  qualifications,  criteria, 
methods,  techniques,  and  standards  established  or  used  by  government  to  choose  personnel 
for  appointive  positions  at  all  levels  of  the  bureaucracy. 
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minority  representation.  Moreover,  sncli  improved  selection  methods 
and  techniques  are  not  only  permissible  under  the  law  but  required  to 
carry  out  judicial  mandates,  to  restore  the  original  merit  principle, 
and  to  comply  with  valid  testing  standards.  In  short,  merit  and  equity 
are  fully  compatible. 

The  key  to  a  more  representative  bureaucracy  was  contained  in 
Griggs  v.  Duke  Power  Company,  an  epochal  1971  Supreme  Court  deci- 
sion that  outlawed  all  tests  and  other  requirements  for  appointment 
or  promotion  not  proved  to  be  related  to  job  performance. 

In  effect  Griggs  held  that : 

1.  Where  a  particular  minority  (race,  religion,  nationality  or  sex) 
is  underrep resented  in  a  particular  job  category,  it  is  evidence  of  de 
facto  discrimination,  whether  or  not  the  employer  intended  to 
discriminate. 

'2.  Where  such  de  facto  discrimination  has  been  shown,  the  burden 
of  proof  shifts  to  the  employer  to  prove  the  validity  of  his  or  her 
employment  practices,  including  all  selection  and  promotion  methods, 
requirements,  procedures,  and  devices. 

3.  These  selection  and  promotion  methods  and  requirements  must 
he  proved  to  be  a  reasonable  measure  of  job  performance.  They  "must 
measure  the  person  for  the  job  and  not  the  person  in  the  abstract."  If 
they  cannot  be  shown  to  be  performance-related,  they  are  illegal. 

4.  Where  selection  procedures  have  not  been  or  cannot  be  validated 
to  measure  the  particular  candidate's  ability  to  perform  the  specific 
job,  and  where  there  is  a  statistical  showing  of  underrepresentation 
of  the  candidate's  race,  sex,  religion,  or  nationality,  the  employer  must 
rectify  the  disparity  by  accelerated  hiring  and  promotion  of  the  here- 
tofore excluded  minority. 

Remedies  already  sanctioned  or  ordered  by  the  courts  include  specific 
hiring  "goals"  and  timetables;  minority  preference  in  hiring  and  pro- 
motion; changes  in  recruitment,  selection,  placement,  testing,  systems 
of  transfer,  promotion,  seniority,  and  lines  of  progression;  provision 
of  back  pay  and  legal  costs ;  and  even  monetary  damages  against  indi- 
vidual managers  who  discriminate. 

What  this  means  for  the  public  sector  is  that  the  original  definition 
of  "merit"  can  be  restored.  The  National  Civil  Service  League,  which 
led  the  fight  for  the  original  antispoils  reforms,  defines  a  merit  sys- 
tem as  requiring  only  an  "objective  non-political  method  of  selection 
and  promotion  with  provisions  of  tenure."  The  court  has  ruled  that  a 
person  merits  (that  is,  deserves)  appointment  or  promotion  on  the 
basis  of  his  or  her  ability  to  perform  the  specific  job. 

The  principal  barriers  to  attaining  a  representative  public  work 
force  today  are:  (1)  The  policies  and  structure  of  the  civil  service  and 
merit  system  agencies:  (2)  arbitrary  qualifications  requirements  and 
limited  recruitment  techniques;  and  (3)  the  inequitable  selection 
methods,  particularly  written  tests.  Changes  are  needed  in  all  three 
categories. 

Fortunately,  precedents  for  equitable  selection  techniques  exist,  hay- 
ing been  developed  during  the  past  15  years  at  Federal,  State  and  local 
levels.  Under  Presidents  Kennedy  and  Johnson,  Federal  agencies  (but 
not  the  Civil  Service  Commission)  initiated  or  inspired  new  methods 
of  selecting  people  for  the  public  service.  Rejecting  written  and  oral 
examinations  as  primary  selection  devices,  the  Peace  Corps  in  1961, 
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the  National  Service  Corps  in  1963,  'and  VISTA  in  1964  adopted  new 
techniques  that  relied  heavily  on  past  employer,  school,  and  peer  ref- 
erences to  admit  people  to  extended  training  programs,  where  their 
jDerfornrance  could  be  assessed  by  supervisors  and  peers  prior  to  ap- 
pointment to  full-time  positions  in  both  traditional  and  new-type  jobs. 

Building  on  these  techniques,  Project  CAUSE,  sponsored  by  the 
U.S.  Department  of  Labor  in  1964  and  1965,  selected  and  trained  4,000 
persons,  ranging  from  high  school  dropouts  to  holders  of  masters  de- 
grees, for  appointment  as  youth  counselors  in  the  State-operated  Youth 
Opportunity  Cent  ere  and  Employment  Service  offices.  Among  the 
selection  methods  employed  by  Project  CAUSE  were  heavy  recruit- 
ment in  minority  areas ;  allowance  of  extra  "points"  for  the  candidate's 
knowledge  of  minority  and  disadvantaged  habits  and  life  styles;  a 
questionnaire  that  asked  job-related  responses  to  counseling  case  his- 
tories; solicitation  of  past  employer,  school  and  peer  references;  selec- 
tion during  extended  training  prior  to  appointment;  and  self-selection 
based  on  realistic  job  descriptions  and  tight  deadlines  that  required 
the  candidate  to  be  flexible,  adaptable,  and  tolerant  of  ambiguity.  These 
techniques  resulted  in  the  employment  of  the  highest  percentage  (28 
percent)  of  minority  candidates  ever  brought  into  a  government  pro- 
gram at  one  time.  A  number  of  southern  States  hired  their  first  blacks 
as  professional  employees  after  the  Federal  project  certified  that  they 
were  fully  qualified  counselors. 

Moreover,  at  the  State  and  local  level,  the  desire  for  progressive 
change  was  given  impetus  in  November  1970  by  the  Xational  Civil 
Service  League's  revised  Model  Public  Personnel  Administration 
Law,  which  authorized  pass-fail  designation  of  those  tested  for  public 
employment  positions,  offered  preferential  treatment  of  disadvantaged 
and  minority  group  members,  legitimated  public-sector  collective- 
bargaining  processes,  and  stressed  the  need  for  job-related,  culture 
fair  and  validated  selection  procedures.  The  model  law  encouraged 
open-minded  personnel  administrators  to  make  the  system  more  ac- 
cessible to  minorities. 

Although  some  State  and  local  governments  have  pioneered  new 
techniques  and  methods  for  recruiting,  selecting,  and  utilizing  minor- 
ities and  women,  most,  unfortunately,  have  been  content  to  follow  the 
methods  and  policies  of  the  Civil  Service  Commission. 

Because  of  their  reluctance  to  change,  the  overall  responsibility  for 
enforcing  affirmative  action  requirements  in  the  public  sector  should 
be  removed  from  the  civil  service  agencies  and  vested  in  an  independ- 
ent commission  whose  primary  responsibility  is  civil  rights. 

Regardless  of  the  agency  administering  the  EEO  requirements,  at 
least  five  major  policy  changes  are  needed  in  the  administrative  and 
organizational  techniques  governing  the  hiring  and  promotion  of  pub- 
lic employees  if  a  more  representative  bureaucracy  is  to  be  achieved. 

The  first  administrative  change  would  require  establishing  and  en- 
forcing numerical  goals  and  timetables  for  the  hiring  and  promotion 
at  each  salary  /grade  level  of  each  minority  group  currently  underrep- 
resented  in  the  agency. 

Where  agencies  have  not  achieved  their  hiring  goals  and  schedules 
and  have  failed  to  make  good  faith  efforts  to  do  so.  the  enforcement 
agency  should  require  and  institute  four  additional  changes : 
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1.  establishment  of  rewards  and  punishments  for  individual  man- 
agers based  on  their  EEO  performance; 

2.  restriction  of  hiring  and  promotion  of  over-represented  employees 
until  equitable  representation  is  attained  for  each  relevant  minority 
group ; 

3.  providing  automatic  promotions  for  minority  employees  who 
complete  relevant  training  programs,  regardless  of  available  slots; 

4.  requiring  that  Federal  grants  to  State  and  local  governments  be 
targeted  on  recruitment,  selection  and  training  procedures  designed 
to  achieve  the  goals  promptly. 

The  second  major  area  in  which  changes  are  needed  is  the  screening 
out  of  minority  candidates  through  restricted  recruitment  and  arbi- 
trary qualification  requirements. 

Recruitment  of  minority  applicants  is  unsuccessful  where  limited  ef- 
forts are  made.  Because  the  public  generally  (and  minorities  particu- 
larly) are  unaware  of  available  civil  service  positions,  recruitment  is 
frequently  limited  to  incumbents'  relatives  and  friends.  Thus,  outreach 
to  minority  communities  and  institutions,  using  empathetic  personnel 
and  appropriate  media,  are  essential  to  effective  recruitment. 

Departing  more  and  more  from  merit  principles,  civil  service  agen- 
cies have  imposed  a  host  of  arbitrary  qualification  requirements  that 
are  unrelated  to  performance  but  designed  to  restrict  access  to  public 
employment.  For  example,  arbitrary  height  requirements  automati- 
cally excluded  many  Mexican  Americans,  Asian  Americans  and  women 
from  police  and  tire  departments  and  other  public  services.  To  restore 
merit  and  equity,  all  non-performance-related  requirements  for 
appointment  or  promotion  should  be  eliminated,  including  age,  sex, 
height,  weight,  residence,  voting,  arrest  record,  non-relevant  convic- 
tions and  decrees  or  years  of  education. 

The  third  and  most  effective  barrier  against  equitable  minority  and 
female  representation  in  the  public  sector  has  been  inequitable  selec- 
tion methods,  particularly  written  tests. 

Psychological  testing  is  still  only  a  rough  art,  not  a  science.  Despite 
overwhelming  evidence  that  written  merit  tests  are  useless  for  many 
jobs,  are  poorly  constructed  and  unreliable,  and  rarely  are  able  to  pre- 
dict successful  performance  on  specific  jobs,  they  are  the  principal 
means  of  excluding  minorities  from  public  employment. 

Why  are  the  tests  still  used  ?  Because  personnel  officers  believe  that 
they  have  nothing  better  to  offer  and  that  a  written  test  with  a  numeri- 
cal score  attached  is  better  than  "subjective"  judgments.  If  minorities 
don't  do  well  on  these  instruments,  it  is  the  fault  of  society  or  the  mi- 
nority members,  not  the  tests,  say  merit  system  defenders,  it  is  not  just 
those  at  the  bottom  of  the  occupational  scale  for  whom  present  exami- 
nation techniques  are  inappropriate,  and  it  is  not  just  written  tests 
that  are  faulty.  Experts  agree  that  for  those  at  the  executive  or  man- 
agerial level,  in  professional,  supervisory,  administrative  and  other 
jobs  requiring  skill  in  interpersonal  relations,  traditional  tests  are  "of 
questionable  value/'  and  ineffective. 

Although  most  Federal,  State  and  local  government  employees  cov- 
ered by  merit  systems  are  not  appointed  or  promoted  following  a  writ- 
ten test  of  their  qualifications,  written  tests  are  still  the  largest  single 
method  (44  percent)  of  selection,  followed  by  "unassembled"  (non- 
competitive) ratings  of  training  and  experience,  and  work  sample  or 
performance  tests. 
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Virtually  the  same  pattern  prevails  in  State  and  local  government. 
Of  the  five  principal  selection  methods  used  in  fiscal  year  1972,  only 
47  percent  of  the  State  and  local  classes  of  jobs  were  filled  by  written 
tests. 

Less  than  half  the  Federal  and  only  10  percent  of  the  State  and  local 
exams  appear  to  meet  the  Griggs  requirement  of  measuring  the  candi- 
date's ability  to  perform  the  specific  job. 

As  Federal,  State  and  local  governments  turn  to  "unassembled,*7 
noncompetitive  evaluations  of  candidate  training  and  experience  or 
oral  interviews  in  lieu  of  written  tests,  the  same  mistakes  are  being 
repeated:  setting  arbitrary  qualification  requirements,  basing  job 
requirements  on  ancient  or  non-existent  job  analyses,  and  failing  to 
determine  that  the  required  education  and  experience  or  interview 
setting  are  reasonably  related  to  specific  job  performance. 

Where  the  essentiai  tasks  to  be  performed  can  be  determined  through 
careful  job  analysis,  any  one  of  three  equitable  selection  methods  can 
be  used  to  determine  relative  ability  : 

1.  Performance  tests  and  evaluations  of  samples  of  the  applicants' 
work  products. 

2.  "Unassembled"  bio-data  forms  to  determine  and  rate  experience 
and  training  relevant  to  the  specific  job  and  obtain  accurate  appraisals 
of  the  candidate's  qualifications  from  past  employers,  trainers  and 
associates. 

3.  Structured  oral  interviews  by  selection  boards  containing  minor- 
ity and  female  representatives. 

Thus,  where  relative  ability  to  perform  a  specific  job  can  be  validly 
determined  by  any  of  these  three  methods,  candidates  can  and  should 
be  ranked  and  appointed  according  to  their  individual  "merit"  or  abil- 
ity to  do  the  job,  excluding  non-performance-related  factors,  such  as 
race  or  sex. 

On  the  other  hand,  where  it  is  not  feasible  to  determine  relative  abil- 
ity to  perform  the  job,  two  other  methods  are  available  for  use  if  mi- 
norities and  women  are  underrepresented : 

1.  Pass-fail  tests  (written,  oral  or  unassembled),  whereby  only  the 
minimum  essential  requirements  for  the  job  are  established,  and  prior- 
ity in  appointment  from  among  all  those  with  "pass"  grades  goes  to 
those  individuals  whose  group  (race,  sex,  nationality,  and  so  forth)  is 
most  underrepresented  in  the  particular  position.  If  a  representative 
work  force  has  been  attained  in  that  bureau,  or  if  more  members  of 
the  underrepresented  minority  are  eligible  than  there  are  positions 
open,  selection  can  be  based  on  neutral  criteria  such  as  random  lottery, 
order  of  application,  or  (in  the  case  of  promotions)  seniority.  A  1970 
survey  by  the  National  Civil  Service  League  found  that  "about  one- 
third  of  the  Nation's  civil  services  now  use  'pass-fail'  certification." 

2.  Allowing  extra  "points"  toward  appointment  or  promotion  to 
candidates  with  minority  backgrounds  or  qualifications,  or  instituting 
"selective  certification"  of  minorities  and  women  where  warranted. 
The  extra  points  for  minorities  and  women  would  apply  toward  any 
job  in  any  office  where  the  particular  group  was  underrepresented. 

It  would  provide  the  same  social  equity  for  these  groups  that  we 
have  traditionally  granted  veterans  and  their  families.  Similarly,  se- 
lective certification,  a  traditional  device  for  filling  shortage  occupa- 
tions, would  be  used  to  give  minorities  preference  where  they  have  pre- 
viously been  in  short  supply. 
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Some  have  contended  that  such  preference  is  reverse  discrimination 
and  particularly  unfair  to  a  member  of  the  majority  group  (that  is.  a 
white  male)  who  may  be  passed  by  for  appointment  or  promotion  even 
though  he  personally  was  not  guilty  of  any  discriminatory  act  and 
even  though  the  preferred  candidate  (for  example,  a  black  woman) 
may  not  have  been  personally  discriminated  against  in  the  past. 

Selective  perception  appears  to  be  at  work  here.  Minorities  and 
women  have  been  discriminated  agaiust  in  public  employment  as  a 
groups  and  their  individual  abilities  and  skills  were  ignored  for  nearly 
200  years  without  audible  protest  by  the  favored  groups.  Why  were 
employers  (in  or  out  of  public  office)  who  now  protest  against  using 
race  or  sex  as  qualifications  for  office  so  silent  on  the  subject  10  years 
ago  ? 

Moreover,  the  notion  of  compensating  a  group  for  social  inequities 
is  not  a  new  one,  either  in  American  law  or  in  public  employment. 
Courts  have  frequently  ordered  payment  in  cash  and  in  kind  for 
groups  who  suffered  damages  from  government  or  private  corporations 
and  who  sued  in  class  action  suits  where  individual  damages  frequently 
could  not  be  estimated.  Congress  is  still  trying  to  arrange  adequate 
group  compensation  for  the  lands  taken  from  American  Indians  and 
has  long  recognized  the  social  merits  of  employment  preference  for 
Indians  in  the  Bureau  of  Indian  Affairs.  Similarly,  the  public  recti- 
fication of  the  social  and  economic  deprivations  suffered  by  large 
groups — veterans  and  their  families  as  well  as  the  needy — has  war- 
ranted preferential  treatment  in  public  employment. 

Even  where  an  innocent  majority  group  member  is  denied  a  job  or 
promotion  because  affirmative  action  requirements  impel  preference 
to  an  underrepresented  minority  group  member,  such  "balancing  of 
the  equities"  is  warranted.  The  State  can  and  should  allocate  such 
preferences  to  achieve  social  purposes,  that  is,  the  rectification  of  social 
wrongs;  It  is  still  easier  for  members  of  majority  groups  to  obtain 
public  employment  and  other  privileges  than  it  is  for  a  minority 
group  member;  hence  the  individual  majority  group  member  will  suf- 
fer lesser  damages  than  the  minority  person  would  if  denied  appoint- 
ment or  promotion.  Of  course,  no  one  would  be  discharged  or  demoted 
to  give  preference  to  minorities,  and  once  a  particular  bureau  achieves 
proportional  representation,  special  preferences  for  minorities  and 
women  would  not  apply. 

Finally,  it  should  be  remembered  that  there  is  no  discrimination, 
reverse  or  otherwise,  if  the  performance  requirements  of  the  job  have 
not  or  cannot  be  determined  accurately.  In  that  case  it  cannot  be  con- 
tended that  one  candidate  is  "better  qualified"  than  another  because 
we  do  not  know  what  qualifications  are  needed.  Both  are  in  the  same 
eligible  pool,  equally  qualified,  and  the  desirability  of  a  more  repre- 
sentative work  force  sanctions  priority  to  the  most  underrepresented 
group. 

This  last  point  needs  repetition.  I  do  not  want  to  lower  relevant 
standards  or  hire  the  incompetent  when  we  know  the  standards  re- 
quired  for  performance  of  the  job  (such  as  typing,  writing)  and  can 
adequately  measure  the  skills  and  aptitudes  needed.  Unfortunately, 
for  Hiost  public-sector  jobs  today,  we  do  not  have  or  are  not  using 
performance-related  criteria. 
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State  and  local  governments  have  an  even  more  urgent  need  to 
adopt  these  equitable  selection  methods  and  techniques.  Compared 
to  the  Federal  Government,  political  appointments  have  been  more 
dominant,  race  and  sex  discrimination  has  been  more  blatant,  and 
underrepresentation  of  minorities  and  women  is  more  widespread. 
Few  of  their  selection  methods  and  techniques  have  been  validated 
on  job  performance  in  accordance  with  the  Griggs  decision. 

Thus,  it  is  clear  that  a  participatory  bureaucracy  is  attainable. 
Equity  and  merit  are  compatible.  By  insisting  that  the  validity  of 
any  selection  method  be  determined  by  how  well  it  measures  a  can- 
didate's ability  to  perform  a  specific  job,  we  would  be  faithful  to  the 
original  intent  of  the  civil  service  laws,  professional  test  standards, 
and  the  requirements  of  civil  rights  law.  Moreover,  by  discarding 
irrelevant  and  arbitrary  selection  devices  and  criteria  that  are  not 
performance-related  and  substituting  methods  designed  to  achieve 
social  equity  for  under-represented  minorities  and  women,  we  will  be 
achieving  a  truly  meritorious  public  service — one  by,  as  well  as  for, 
all  the  people. 

5.  CONCLUSIONS  AXD  RECOMMENDATIONS 

The  ultimate  question,  however,  is  how  the  participatory  bureauc- 
racy is  to  be  implemented,  if,  as  seems  clear,  bureaucracy  is  here  to  stay 
(and  grow)  and  if  elite  doorkeepers  in  the  civil  service  control  the 
entrances,  elevators,  and  exits  of  public  employment.  It  would  be 
another  vicious  circle  if  a  more  representative  work  force  is  required 
to  rectify  inequities  in  the  polity  but  could  not  be  achieved  because 
the  current  unrepresentative  elite  bar  equitable  minority  participa- 
tion. The  circle  can  be  breached,  however. 

Like  Hegel,  I  see  a  two-pronged  offensive  by  the  sovereign  "rulers" 
above  and  below  the  bureaucracy  required  to  bring  about  the  desired 
alterations  in  public  personnel  selection  methods.  To  achieve  a  more 
representative  bureaucracy,  continuous  pressure  on  both  fronts  will 
be  essential  during  the  coming  years. 

From  "above,5'  representatives  of  the  other  three  branches  of  gov- 
ernment will  have  to  insist  on  equity  in  fourth-branch  employment 
and  utilization  of  minorities.  Judges  must  ensure  that  bureaucrats  are 
recruited,  selected,  appointed,  promoted,  and  paid  in  accordance  with 
tors,  to,  should  not  only  oversee  bureaucratic  exercise  of  discretion 
and  the  mandates  of  the  Supreme  Court's  Griggs  decision.  Legisla- 
tors, too,  should  not  only  oversee  bureaucratic  exercise  of  discretion 
(reserving  the  right  in  new  legislation  to  veto  outrageous  public  pol- 
icy decisions)  but  closely  monitor  how  managers,  civil  service  and 
merit  system  administrators,  and  personnel  specialists  select  em- 
ployees. Legislation  should  be  enacted  that  mandates  collective  bar- 
gaining by  Federal,  State  and  local  governments  with  employee 
representatives;  designates  the  civil  service  commissions  as  manage- 
ment's Representatives:  transfers  equal  employment  opportunity 
responsibilities  to  an  appropriate  EEO  agency:  and  spins  off  other 
CSC  powers  to  other  agencies.  On  these  issues/the  interests  of  minor- 
ities and  organized  labor  converge.  Although  these  measures  would 
not  necessarily  guarantee  a  more  representative  bureaucracy,  they 
would  dilute  the  concentrated  power  and  authority  currentlv  vested 
in  the  elite. 
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The  most  significant  reforms,  however,  would  be  those  initiated  by 
Presidents,  governors,  mayors,  and  other  chief  executives  who  under- 
stand how  the  bureaucracy  operates  and  who  will  honestly  proclaim 
that  continuing  public  demand  for  more  public  services — such  as 
health  care,  pollution  control,  and  energy  development — will  require 
increased  numbers  of  public  servants;  that  decisions  on  millions  of 
issues  each  day  cannot  be  made  by  the  few  elected  office-holders  and 
must  be  delegated  to  nonelected  administrators;  that  bureaucracy, 
in  short,  is  here  to  stay;  and  that  the  issue  is  not  abolishing  public 
service,  but  ensuring  that  the  public  servants  are  truly  representative 
of  the  populace.  When  chief  executives  insist  on  a  broadly  representa- 
tive bureaucracy  that  reflects  and  responds  to  the  citizenry,  and  when 
they  order  adoption  of  the  changes  in  civil  service  methods  and  pro- 
cedures (outlined  herein)  to  change  the  composition  of  the  public 
service,  we  will  have  taken  the  crucial  initial  steps  toward  controlling 
bureaucratic  behavior  effectively  and  democratizing  the  public  service. 

Unfortunately,  this  vigorous  action  from  above  will  not  occur 
unless  the  relevant  publics  demand  it  from  below.  This  will  require 
that  the  issue  of  a  participatory  bureaucracy  be  debated  widely  in 
the  media,  by  interest  groups,  on  campuses,  in  party  forums,  and  in 
the  country's  homes  and  work  places. 

Clearly,  those  with  a  vested  interest  in  maintaining  the  present 
myths  will  not  initiate  the  dialogue  or  the  reforms.  Although  launch- 
ing informed  discussion  of  public  policies  is  a  role  usually  seized 
by  the  Nation's  universities  and  colleges,  academia  has  not  been 
anxious  to  open  this  issue  because  of  its  own  unrepresentative 
bureaucracies.  Believing  that  "merit"  is  antagonistic  to  parity,  uni- 
versity elites  have  generally  been  unwilling  to  preach  the  equity  they 
do  not  practice. 

Ultimately,  therefore,  the  impetus  for  progress  will  have  to  come 
from  the  part  of  the  public  that  has  the  most  to  gain  from  a  partici- 
patory bureaucracy — from  individuals  and  groups  who  represent 
women  and  other  excluded  minorities.  Because  they  have  the  potential 
votes  and  volunteer  workers  in  far  greater  numbers  than  all  of  the 
racial-ethnic  minorities  combined,  women  of  all  races  and  ethnic 
backgrounds  will  have  to  play  a  larger  role  in  campaigning  for  its 
achievement.  Presaging  increased  political  power,  economic  advance- 
ment and  social  prestige,  implementation  of  a  participatory  bureauc- 
racy deserves  the  highest  priority  from  all  feminist  and  civil  rights 
organizations. 

The  conflict  between  an  elite  bureaucracy  and  a  participatory 
democracy  is  part  of  a  broader  dialectic  that  has  been  proceeding,  not 
just  since  1776,  but  since  the  dawn  of  homo  sapiens — a  struggle  for 
human  values,  individual  fulfillment,  and  social  equality.  In  the 
Nation's  bicentennial  year,  that  struggle  has  been  neither  won  nor 
lost.  Our  experiment  in  self-government  and  enhancement  of  human 
rights  continues.  It  is  hoped  that  these  proposals  may  contribute  not 
only  to  debunking  widely-held  myths  and  improving  public  admin- 
istration, but  the  full  participation  and  self-realization  of  our  Nation's 
underrepresented,  underrespected  and  underemployed  ethnic,  racial, 
and  sexual  minorities. 


CHAPTER  7 
The  Right  to  Jobs 

National  Economic  Outlook  and  Employment  Prospects  for  the 

Black  Community 

Andrew  F.  Brimmer* 

I.  INTRODUCTION 

The  persistence  of  excessively  high  levels  of  unemployment  is  the 
deepest  rut  in  the  road  to  full  economic  recovery,  and  blacks  have  suf- 
fered a  disproportionate  share  of  the  bumps !  Moreover,  if  there  is  no 
change  in  the  present  configuration  of  national  economic  policy,  the 
prospects  of  significant  improvement  in  the  job  picture  in  the  near 
future  is  far  from  bright.  Given  this  outlook,  I  am  convinced  that  a 
vigorous  debate  over  ways  to  achieve  full  employment  in  the  United 
States  should  be  a  central  feature  of  the  upcoming  presidential 
campaign. 

I  recently  completed  a  major  assessment  of  the  economic  situation 
of  blacks  in  this  country  for  the  National  Commission  for  Manpower 
Policy.1  That  study  is  a  fairly  exhaustive  examination  of  employ- 
ment and  income  trends  in  the  black  community — set  against  the  back- 
drop of  national  economic  trends  during  the  last  decade  and  a  half. 
For  this  occasion,  I  have  drawn  on  the  conclusion  of  that  study.  How- 
ever, I  have  also  taken  a  closer  look  at  the  near-term  job  prospects, 
and  the  picture  I  see  is  far  from  encouraging. 

Before  turning  to  a  discussion  of  the  results  of  this  most  recent 
analysis,  a  brief  summary  can  be  presented  here : 

The  Nation's  economy  is  well  along  in  its  recovery  from  the  1974-75 
recession,  but  the  pace  of  expansion  is  currently  slowing  somewhat. 
The  near-term  outlook  is  for  a  noticeable  further  slackening  in  activ- 
ity in  the  second  half  of  1977,  and  we  face  a  "growth  recession"  in 
1978.  Real  gross  national  product  (GNP — after  allowing  for  price 
changes)  might  rise  by  6.7  percent  in  1977,  and  2.7  percent  in  1978. 

The  pace  of  inflation  has  improved  greatly  since  double-digit  rates 
were  being  recorded  in  1974.  However,  the  core  rate  of  inflation  re- 
mains in  the  range  of  5-6  percent — which  is  still  high  by  historical 
standards.  Moreover,  the  basic  rate  of  inflation  is  not  likely  to  decline 
very  much  in  the  near  future. 

The  persistently  high  unemployment  rate  (at  7.5  percent  in  June) 
remains  one  of  the  most  difficult  national  economic  problems.  But  the 
rate  for  blacks  (at  13.3  percent)  is  ever  more  distressing.  The  unem- 
ployment rates  for  both  the  total  labor  force  and  for  white  workers 
(at  6.8  percent  in  June  )  have  declined  1.0  percentage  point  from  the 

♦Andrew  F.  Brimmer,  Ph.  D.,  is  President  of  Brimmer  &  Co..  Inc..  a  Washington,  D.C.- 
based  economic  and  financial  consulting  firm.  From  March  1966.  through  Aueust  1974, 
he  was  a  Member  of  the  Board  of  Governors  of  the  Federal  Reserve  System.  This  article 
was  Riven  as  a  speech  before  the  66th  Annual  Conference  of  the  National  Urban  League 
in  Boston.  Massachusetts  on  Aucust  3,  1976. 

1  See,  Andrew  F.  Brimmer.  The  Economist  Position  of  Black  Americans  :  1976  Special 
Report  No.  9,  July,  1976,  Washington,  D.C. 
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mission  poak.  Yet,  the  rate  for  blacks  has  decreased  only  0.5  per- 
centage point.  In  fact,  the  recovery  has  benefited  blacks  to  a  much 
smaller  extent  than  has  been  the  case  with  whites. 

In  the  near-term,  there  appears  to  be  little  prospect  of  a  boom  in 
the  Nation's  economy.  Housing  and  construction  are  particularly  de- 
pressed. For  that  reason,  the  $3,950  billion  public  works  bill  (which 
Congress  enacted  over  the  President's  veto)  was  clearly  in  the  national 
interest.  (Now  blacks  must  press  to  get  their  fair  share  of  the 
publicly-funded  construction  jobs). 

Looking  ahead  over  the  next  four  }Tears,  we  need  a  greatly  stepped- 
up  national  effort  to  achieve  full  employment.  We  should  aim  for  an 
unemployment  rate  between  4— 41^  percent  by  1980.  The  keystone 
of  this  policy  should  be  a  sustained  annual  rate  of  growth  in  real 
GNP  in  the  range  of  5-6  percent. 

But  we  must  also  remain  alert  to  the  dangers  of  rekindling  exces- 
sively high  rates  of  inflation — which  too  much  reliance  on  aggregate 
monetary  and  fiscal  stimulus  would  produce.  Instead,  we  need  to  put 
more  stress  on  breaking  supply  bottlenecks  and  specialty-targeted 
manpower  programs. 

Fundamentally,  we  must  rely  on  the  private  sector  to  create  the 
needed  jobs — although  more  public  service  jobs  can  also  be  helpful — 
especially  to  young  people  who  now  suffer  permanently  from  de- 
pression-levels rates  of  unemployment. 

If  the  present  configuration  of  national  economic  policies  remain 
in  place  over  the  next  four  years,  blacks  are  not  likely  to  make  any 
meaningful  progress  in  closing  the  gaps  between  themselves  and 
whites  in  the  Nation's  labor  market,  I  assume  that  blacks  (as  well  as 
whites)  will  recognize  the  real  cost  of  this  waste  of  human  resources — 
and  will  act  to  correct  the  situation. 

II.  RECESSION  AND  RECOVERY  IN  THE  NATIONAL  ECONOMY 

In  the  second  quarter  of  this  year,  real  GNP  rose  at  a  seasonally 
adjusted  annual  rate  of  4.4  percent,  (See  table  I,  attached.)  This 
represented  a  significant  moderation  in  the  pace  of  economic  expansion 
compared  with  the  9.2  percent  rate  of  growth  recorded  during  the 
January-March  period.  Some  easing  off  had  been  expected,  but  the 
actual  outcome  was  a  surprise.  Nevertheless,  the  national  economy's 
recovery  from  the  1974-75  recession  was  definitely  continuing. 

During  the  recession — which  extended  from  the  final  quarter  of  107:> 
through  the  first  quarter  of  1975 — real  GNP  fell  by  6.6  percent. 
Industrial  production  declined  by  14  percent,  and  the  percentage  of 
manufacturing  capacity  in  use  shrank  from  83  to  66.  Over  the  nine 
months  ending  in  the  second  quarter  of  1975,  approximately  2.5  million 
jobs  were  lost,  The  number  of  persons  without  work  climbed  from  5 
million  in  the  third  quarter  of  1974  to  8.2  million  in  the  second 
quarter  of  1975.  This  reflected  the  continued  rise  in  the  civilian  labor 
force  as  well  as  the  decline  in  employment.  During  the  recession,  the 
unemployment  rate  jumped  from  5.5  percent  to  8.9  percent. 

In  the  spring  of  1975,  recovery  got  underway,  and  the  pace  acceler- 
ated during  the  summer  months.  The  recovery  was  led  by  a  modest 
rise  in  real  consumer  spending — which,  in  turn — was  sparked  by  the 
$20  billion  reduction  in  personal  income  taxes  adopted  in  the  spring 
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of  last  year.  As  1975  progressed,  spending  by  the  household  sector 
gained  strength.  A  noticeable  slackening  in  the  pace  of  inventory 
liquidation  in  the  last  half  of  1975  also  lent  support  to  total  economic 
activity. 

So  far  in  1976,  consumers  have  again  been  the  mainspring  of  the 
economy.  This  is  especially  true  of  the  strong  rise  in  outlays  for  new 
cars.  In  contrast,  business  spending  on  plant  and  equipment  has  been 
particularly  sluggish.  Housing  starts  have  risen  only  moderately. 
Spending  by  the  public  sector  (including  Federal  as  well  as  State 
and  local  governments)  has  not  been  a  major  source  of  strength  for 
the  national  economy. 

At  mid-year,  the  general  expectation  was  for  continued  expansion 
through  the  remainder  of  the  year.  For  example,  Data  Resources, 
Inc.  (DEI),  whose  projections  I  follow  most  closely,  was  forecasting 
real  GNP  to  rise  at  an  annual  rate  of  about  5.8  percent  during  the 
second  half  of  1976.  The  unemployment  rate,  which  averaged  7.4 
percent  in  the  second  quarter,  was  forecast  to  decline  to  about  7.0 
percent  in  the  closing  months  of  the  year. 

The  overall  pace  of  inflation  (as  measured  by  the  GNP  deflator — 
the  most  broadly-based  of  the  price  indexes)  ran  around  4.7  percent 
in  the  second  quarter  of  this  year.  During  the  same  period,  the  con- 
sumer price  index  (CPI)  advanced  at  an  annual  rate  of  6.1  percent. 
Both  of  these  measures  represent  a  significant  improvement  compared 
with  the  double-digit  rates  which  prevailed  in  1974.  For  instance, 
both  the  GNP  deflator  and  CPI  rose  at  an  average  rate  of  about  12 
percent  in  the  last  half  of  1974. 

In  general,  economic  recovery  has  lifted  the  level  of  economic 
activity  well  above  the  recession  lows.  For  example,  in  the  second 
quarter  of  this  year,  real  GNP  (at  an  annual  rate  of  $1,260  billion) 
was  8.8  percent  above  that  recorded  during  the  recession  trough  in 
the  first  quarter  of  1975.  During  the  recovery  period,  industrial  pro- 
duction has  risen  by  16  percent.  The  national  unemployment  rate — 
which  averaged  8.7  percent  in  the  second  quarter  of  1975 — had  eased 
off  to  an  average  of  7.4  percent  in  the  same  period  of  this  year. 

III.  JOB  PATTERNS  IN  BLACK  AND  WHITE 

During  the  1974-75  recession  and  subsequent  recovery,  the  job  ex- 
perience of  blacks  differed  significantly  compared  with  that  of  their 
white  counterparts.  In  general,  blacks  had  to  bear  a  disproportionate 
share  of  the  burden  of  increased  unemployment  during  the  recession, 
and  they  have  benefited  proportionately  less  from  the  subsequent 
recovery. 

In  June  of  this  year,  there  were  10.8  million  blacks  2  in  the  labor 
force  (table  2.)  Blacks  were  holding  9.4  million  jobs,  and  1.4  million 
were  unemployed  or  looking  for  work.  In  the  same  month,  94.6  million 
people  were  in  the  civilian  labor  force.  Total  emplo}mient  amounted 
to  87.5  million,  and  7.1  million  workers  were  idle.  So,  in  June,  blacks 
accounted  for  11.4  percent  of  the  civilian  labor  force;  10.7  percent  of 
total  employment,  and  20.3  percent  of  all  unemployed  persons. 


2  Most  of  the  statistics  relating  to  blacks  used  in  this  discussion  refer  to  "Necrroes  and 
other  races."  Blacks  constitute  about  92  percent  of  the  persons  in  this  statistical  category- 
used  by  the  U.S.  Bureau  of  the  Census. 
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As  mentioned  above,  the  adverse  impact  of  the  1974-75  recession 
was  especially  marked  among  blacks.  For  example,  from  September, 
1974j  through  April,  1975 — the  worst  phase  of  the  recession — the  total 
civilian  labor  force  continued  to  expand.  In  sharp  contrast,  the  black 
labor  force  declined  somewhat — with  the  declines  being  registered 
mainly  among  adult  males  and  teenagers  of  both  sexes.  During  the 
same  period,  blacks  lost  their  jobs  at  almost  double  the  rate  experi- 
enced by  whites.  For  instance,  in  September,  1974,  blacks  held  10.9 
percent  of  the  total  jobs.  But  during  the  succeeding  seven  months,  they 
accounted  for  21.7  percent  of  the  recession-induced  decline  in  employ- 
ment. About  17.5  percent  of  the  climb  in  total  joblessness  over  this 
period  was  borne  by  the  black  community. 

So  far  in  the  recovery,  blacks  have  not  participated  in  the  job 
rebound  as  fully  as  have  whites.  For  example,  between  March,  1975, 
and  June,  1976,  the  total  civilian  labor  force  rose  by  3  percent;  the 
corresponding  figures  for  blacks  and  whites  were  4.8  percent  and  2.6 
percent,  respectively.  Over  the  same  period,  the  total  employment  ex- 
panded by  4  percent;  black  employment  climbed  by  4.8  percent,  and 
jobs  held  by  whites  rose  by  3.9  percent.  However,  in  actual  numbers, 
the  growth  of  the  black  labor  force  (by  496,000)  outstripped 
the  rise  in  black  employment  (479,000).  Consequently,  over  the  15- 
month  period,  the  number  of  blacks  without  jobs  rose  by  1.2  percent — 
while  total  joblessness  declined  by  8.2  percent,  and  joblessness  among 
whites  declined  by  10.3  percent. 

Reflecting  these  mixed  trends,  the  total  unemployment  rate  in  June 
was  7.5  percent,  and  that  for  whites  was  6.8  percent.  Both  of  these  rates 
were  a  full  1  percentage  point  below  the  rates  recorded  in  March, 
1975.  In  contrast,  the  unemployment  rate  for  blacks  in  June  was  13.3 
percent — only  0.5  percentage  point  below  that  for  March  last  year. 
Among  demographic  groups,  the  unemployment  rate  for  black  teen- 
agers rose  somewhat  (to  40.3  percent)  during  this  period — while  the 
unemployment  rate  for  all  other  groups  declined. 

The  extent  to  which  black  unemplo}7ment  has  responded  more  slowly 
to  economic  recovery  can  be  seen  in  the  behavior  of  the  black- white 
unemployment  ratio.  In  March,  1975.  the  ratio  was  1.77.  By  June,  1976, 
it  had  climbed  to  1.96 — reflecting  the  relatively  greater  decrease  in 
the  white  unemployment  rate.  The  same  pattern  was  evident  among 
adult  black  males  and  females — as  well  as  among  black  youths  of 
both  sexes. 

These  mixed  black-white  employment  patterns  should  be  kept  in 
mind  as  we  turn  to  a  brief  assessment  of  the  near-term  outlook  for 
the  national  economy. 

IV.  NEAR  TERM  ECONOMIC  OUTLOOK  I  IMPACT  ON  JOBS 

At  this  juncture,  the  prospect  that  economic  expansion  will  extend 
tl  i  rough.  1977  seems  fairly  bright.  However,  the  accumulating  evidence  | 
also  suggests  that  the  pace  of  expansion  is  slowing  down.  For  example, 
the  index  of  leading  indicators  ( published  by  the  U.S.  Department  of 
Commerce)  rose  bv  0.3  percent  in  June.  This  was  the  smallest  rise  in  I 
seven  months  in  this  key  measure  which  was  designed  to  forecast  the  f 
direction  of  change  in  aggregate  economic  activity.  The  index  rose 
by  0.7  percent  in  May.  For  the  second  quarter  as  a  whole,  the  gain 
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was  2  percent.  This  figure  is  in  marked  contrast  to  the  quarterly  in- 
creases recorded  during  the  last  year :  5.8  percent  in  the  second  quarter 
of  1975;  6.1  percent  in  the  third;  0.5  percent  in  the  fourth,  and  2.7 
percent  in  the  January-March  months  of  this  year. 

The  main  contours  of  economic  activity  in  1976  and  the  next  two 
years  (as  forecast  by  DEI)  are  shown  in  table  3.  Several  features  of 
these  data  are  worth  mentioning.  Real  GNP,  which  is  projected  to 
rise  by  6.7  percent  this  year,  may  grow  by  5.5  percent  in  1977  and  by 
2.7  percent  in  1978.  If  this  pattern  does  materialize,  the  country  would 
be  caught  in  a  "growth  recession"  two  years  from  now — meaning  that 
output  would  be  rising  at  a  rate  below  its  long-run  potential  of  about 
4  percent.  Such  a  situation  would  not  represent  an  actual  recession, 
but  it  would  reflect  a  significant  slow-down  in  economic  performance. 

Real  consumer  spending  may  rise  by  only  3  percent  in  1978 — 
compared  with  nearly  5%  percent  in  1976  and  1977.  Non-residential 
fixed  investment  (which  might  expand  by  8.2  percent  next  year) 
may  advance  by  6%  percent  a  year  later.  Spending  on  residential  con- 
struction may  rise  by  about  24  percent  this  year — and  the  growth  rate 
may  then  ease  off  to  only  1.1  percent  in  1978.  Other  major  spending 
sectors  may  display  a  similar  slackening  pattern. 

But  behind  these  broad  outlines  is  a  mosaic  of  rising  unused 
resources — both  human  and  physical.  If  the  projected  slowdown  in  the 
rate  of  expansion  does  materialize,  about  6.3  million  people  might 
be  unemployed  in  both  1977  and  1978 — compared  with  an  average 
of  6.9  million  this  year.  The  total  unemployment  rate  might  average 
7.3  percent  in  1976;  6.4  percent  in  1977,  and  6.3  percent  in  1978. 

The  backlog  of  unused  physical  resources  is  typified  by  the  projected 
capacity  utilization  rate  in  manufacturing.  For  1976  as  a  whole,  a 
73.2  percent  operating  rate  is  forecast.  The  rate  is  projected  at  76.4 
percent  in  both  1977  and  1978.  While  these  levels  would  represent 
substantial  improvement  over  the  68.7  percent  registered  in  1975,  they 
would  still  leave  considerable  spare  capacity  in  the  Nation's  factories. 

But  of  all  major  segments  of  the  economy,  the  housing  and  con- 
struction sectors  are  likely  to  show  the  greatest  weakness.  For  example, 
private  housing  starts  may  average  1.512  million  in  1976.  This  would 
represent  a  considerable  advance  over  the  1.164  million  units  started 
last  year,  but  it  would  remain  well  below  the  2.356  million  starts 
recorded  in  1972.  Partly  reflecting  the  expanded  availability  of  mort- 
gage credit  during1  the  last  year  or  so,  private  starts  may  climb  to  1 ,800 
million  in  1977.  But  the  adverse  effects  of  increased  monetary  restraint 
(which  virtually  every  observer  of  the  financial  scene  expects  to  occur 
later  this  year)  starts  may  be  shaved  to  1.735  million  in  1978. 

In  the  construction  industry  as  a  whole,  emplovment  in  the  second 
quarter  remained  at  the  depressed  level  reached  a  year  earlier.  In 
June,  the  unemployment  rate  in  construction  was  about  17  percent — 
compared  with  7.5  percent  for  the  economy  as  a  while.  If  present 
trends  continue,  employment  in  contract  construction  mav  shrink 
further  during  the  remaining  months  of  this  year.  In  1977,  such 
employment  might  rise  by  4.2  percent,  but  the  gain  may  amount  to 
onlv  1.9  percent  in  1978. 

^  Given  this  prospect,  the  Congress'  decision  late  last  month  to  over- 
ride President  Ford's  veto  of  a  measure  to  create  additional  jobs  in  the 
construction  industry  was  clearly  in  the  national  interest.  The  law  pro- 
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vides  $3,950  million  (well  below  the  $6.2  billion  measure  vetoed 
-  i  icessfully  by  the  President  last  February)  in  Federal  grants  to 
State  and  local  governments  to  finance  ready-to-go  public  works. 
About  $2.0  billion  would  be  provided  for  a  variety  of  construction 
projects  (such  as  office  buildings  and  parks)  which  could  be  launched 
within  three  months.  Roughly  200,000  jobs  may  be  generated  in  the 
process.  Another  $1.25  billion  was  authorized  as  anti-recession  grants 
to  preserve  up  to  90,000  jobs  which  might  otherwise  be  cut  from  the 
public  payroll  during  an  economic  downturn.  Finally,  $700  million 
was  voted  to  enable  the  Federal  Government  to  make  anti-pollution 
grants  to  States  to  help  rural  areas  and  smaller  communities  to  im- 
prove water  quality.  Perhaps  60,000  jobs  would  be  stimulated  by  this 
provision. 

In  all,  about  350,000  construction  jobs  would  be  created  by  the 
spending  generated  by  this  measure.  Black  stand  a  good  chance  to  get 
a  fair  share  of  these  jobs — if  they  press  their  claim.  In  1974,  the  con- 
struction industry  accounted  for  5  percent  of  total  black  employment 
(which  amounted  to  8,112  thousand),  compared  with  6.7  percent  of 
the  85.9  million  jobs  in  the  economy  as  a  whole.  However,  while  blacks 
held  10.8  percent  of  the  total  jobs,  they  had  only  8.7  percent  of  those 
in  construction.  This  proportion  represented  a  construction  job  deficit 
of  approximately  one-fifth.  Blacks  need  to  press  for  a  closing  of  this 
short-fall — especially  in  Federally-assisted  projects. 

V.  LO^G-TERM  ECONOMIC  OUTLOOK  I  PROSPECTS  FOR  BLACKS 

At  this  juncture,  we  might  look  ahead  to  the  kind  of  economic  hori- 
zon— and  the  prospects  for  black  employment — that  might  be  in  store 
toward  the  end  of  this  decade.  On  July  16  of  this  year,  the  Federal 
Government  made  public  its  latest  long-run  forecasts  and  projections 
of  overall  economic  activit}^.  The  main  features  of  the  forecasts  are 
shown  in  table  4.  Several  highlights  of  these  data  should  be  mentioned. 
Real  GNP  (which  fell  by  2  percent  in  1975)  is  forecast  to  rise  by  6.8 
percent  in  1976. 

Between  1975  and  1981,  the  real  growth  rate  is  projected  to  rise  at 
an  average  annual  rate  of  5.5  percent.  However,  the  rate  falls  off 
sharply  (to  about  4.1  percent)  in  the  early  1980's.  The  rate  of  inflation 
(as  measured  by  the  CPI)  might  average  4.5  percent  over  the  entire 
period.  But  the  rate  in  1980-81  may  average  only  3  percent.  If  this 
profile  were  to  materialize,  it  would  represent  a  major  achievement 
in  the  campaign  against  inflation. 

On  the  other  hand,  the  unemployment  rate  is  projected  to  average 
5.7  percent  through  the  early  1980's.  In  1980-81,  the  figure  might 
average  4.8  percent. 

However,  the  rate  of  growth  in  real  GNP  may  well  be  below  the 
annual  average  of  5.5  percent  projected  by  the  Administration.  For 
example,  DEI  has  projected  real  GNP  to  rise  at  an  average  annual 
rate  of  5  percent  between  1975  and  1980— and  4.5  percent  between 
1976  and  1980,  thus  allowing  for  the  rebound  from  the  recession.  (See 
table  5).  The  DEI  projection  puts  the  average  annual  increase  in  the 
CPI  at  roughly  4.9  percent  (versus  4.5  percent  implied  by  the  Ford 
Administration).  Over  the  same  period,  the  Nation's  unemployment 
rate  may  average  6.6  percent — according  to  the  DEI  forecast  com- 
pared with  the  Administration's  5.7  percent. 
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If  the  actual  unemployment  experience  during  the  rest  of  this  dec- 
ade turns  out  to  be  less  hopeful  than  the  Ford  Administration  antici- 
pates, the  results  would  be  disappointing  for  the  Nation  at  large — and 
disastrous  for  the  black  community.  This  fact  can  be  seen  readily  in 
the  figures  in  table  6,  which  shows  the  civilian  labor  force,  employ- 
ment, and  unemployment  (by  race,  sex,  and  age)  in  1975  and  projec- 
tions for  1976  and  1980 — based  on  the  DRI  projections. 

Several  features  stand  out  in  these  figures.  If  the  national  unem- 
ployment rate  were  to  average  4.8  percent  in  1980,  it  would  represent 
substantial  improvement  compared  with  the  8.5  percent  experienced 
in  1975.  Under  this  assumption,  the  total  number  of  jobless  blacks 
Would  decrease  from  1,450,000  in  1975  to  about  950,000  in  1975.  How- 
ever, their  share  of  total  unemployment  would  rise  noticeably  (from 
18.4  percent  in  1975  to  20.3  percent  in  1980).  (The  lower  fraction  in 
1975  reflected  the  sharp  rise  in  white  unemployment  induced  by  the 
recession  rather  than  any  basic  improvement  in  blacks'  position) .  The 
black-white  unemployment  ratio  might  be  back  at  the  historical  2  by 
1980 — versus  1.78  recorded  in  1975. 

In  conclusion,  if  the  present  national  economic  trends  were  to  con- 
tinue through  the  remainder  of  this  decade,  the  effects  on  blacks  would 
be  particularly  adverse.  Under  those  circumstances,  blacks  would  have 
little  chance  to  resume  the  progress  (checked  by  two  recessions)  to- 
ward closing  the  job  and  income  gaps  they  suffer  vis-a-vis  whites. 

VI.  NATIONAL  ECONOMIC  POLICY  AND  FULL  EMPLOYMENT 

As  I  reflect  on  the  unfolding  economic  scene,  I  see  an  urgent  need  to 
•mount  a  vigorous  national  economic  policy  to  achieve  full  employment. 
The  persistance  of  excessive  slack  in  many  plants  and  other  facilities 
is  itself  a  waste  of  productive  potential.  But  the  continued  idleness  of 
millions  of  Americans — able  and  willing  to  work — is  far  worse.  And 
the  most  tragic  of  all  is  the  enforced  idleness  of  nearly  1%  million 
young  people  just  at  the  point  when  they  should  be  beginning  useful 
life-time  careers.  We  should  no  longer  tolerate  such  waste  of  human 
resources. 

The  evidence  presented  here  suggests  that  overall  economic  activity 
will  continue  strong  for  the  next  several  quarters.  However,  by  the  end 
of  next  Spring,  the  pace  of  expansion  will  slacken.  Real  GNP  might 
expand  at  an  annual  rate  close  to  6  per  cent  in  the  second  half  of  this 
year  and  around  5%  in  the  January-June  months  of  1977.  But  the 
annual  rate  of  growth  may  ease  off  to  just  over  4  per  cent  in  the  second 
half  of  next  year — with  the  final  quarter  experiencing  a  rate  of  expan- 
sion of  only  3%  percent.  For  1978  as  a  whole,  real  GNP  may  expand 
by  only  2%  percent.  Under  these  circumstances,  the  unemployment 
rate  might  get  stuck  in  the  neighborhood  of  6V2  percent  over  the  next 
several  years. 

Given  this  prospect,  we  need  to  take  several  steps — at  the  Federal 
Government  level — to  enhance  the  prospects  of  achieving  full  employ- 
ment. Over  the  next  four  years,  we  should  seek  to  reduce  the  national 
unemployment  rate  from  the  present  7.5  percent  to  the  range  of  4-AV2 
percent.  To  aim  for  a  lower  rate  over  the  same  period  of  time  would 
put  so  much  pressure  on  resources  that  the  danger  of  rekindling  dou- 
Tble-digit  inflation  would  become  quite  real.  And  we  must  remind  our- 
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selves  that  the  poor  segments  of  the  population  (which  include  a  dis- 
proportion of  blacks)  suffer  most  from  high  rates  of  inflation. 

But  even  if  we  get  the  national  unemployment  rate  down  to  the 
neighborhood  of  4^  percent  by  1980,  the  rate  for  whites  may  be  under 
4  percent  while  that  for  black  workers  might  still  exceed  8  percent. 
This  would  continue  the  historical  2  to  1  black- white  ratio.  It  would 
represent  no  net  improvement  over  a  situation  in  which  the  legacy  of 
racial  discrimination  and  lack  of  opportunity  have  kept  blacks  from 
acquiring  the  skills  which  would  permit  them  to  compete  more  suc- 
cessfully in  the  Nation's  labor  market. 

As  a  country,  we  clearly  need  a  new  economic  policy  to  achieve  full 
employment.  The  central  element  in  that  policy  should  be  a  sustained 
rate  of  real  economic  growth  in  the  range  of  5-6  percent  for  the  re- 
mainder of  this  decade.  In  view  of  the  unused  physical  and  human 
resources  that  now  exist,  we  clearly  have  the  potential  to  achieve  this 
goal.  In  particular,  we  still  have  enormous  slack  in  the  housing  and 
construction  industry.  And  business  spending  on  plant  and  equipment 
is  also  rising  much  more  slowly  than  is  necessary  if  we  are  to  upgrade 
our  facilities  and  create  the  jobs  we  will  need  in  the  future. 

But  we  should  not  be  content  with  more  stimulus  for  the  economv  as 
a  whole.  If  we  do  too  much  of  this,  we  will  run  the  danger  of  rekindling 
excessive  high  rates  of  inflation.  Rather,  we  must  also  give  serious  at- 
tention to  the  supply  side  of  the  economy.  We  have  done  little  to  over- 
come many  of  the  bottlenecks  encountered  in  a  number  of  materials 
producing  industries  in  1973-74.  This  is  especially  true  in  industries 
such  as  paper,  chemicals,  and  steel  production.  To  encourage  American 
business  to  get  on  with  this  task,  I  have  been  among  those  advocating 
Federal  tax  reform  to  provide  more  stimulus  for  capital  formation. 
I  still  think  we  need  to  assign  a  high  priority  to  this  goal. 

The  main  efforts  to  expand  job  opportunities  must  come  in  the 
private  sector.  Blacks  in  particular  will  have  to  press  for  the  acceler- 
ated expansion  of  private  sector  employment.  Historically,  blacks  have 
found  public  payrolls  relatively  more  open  than  was  the  case  in  the 
private  sector.  As  a  result,  by  1974,  public  sector  employment  repre- 
sented 21.6  percent  of  the  total  number  of  jobs  held  by  blacks,  but  the 
corresponding  proportion  for  all  workers  was  only  16.1  percent. 

On  the  other  hand,  for  some  segments  of  the  population,  the  Govern- 
ment must  stand  ready  to  provide  jobs.  For  them,  the  Government 
must  be  an  employer  of  first — not  last — resort.  This  may  be  especiallv 
true  of  young  people  who  might  otherwise  not  find  jobs  at  all.  Still 
other  workers  will  be  needed  to  upgrade  and  maintain  the  Nation's 
basic  public  services — provided  mainly  at  the  State  and  local  level. 

Blacks — as  well  as  whites — must  also  be  concerned  with  the  harden- 
ing attitudes  toward  the  expansion  of  equal  opportunity.  In  fact,  there 
is  growing  evidence  that  a  countermove  to  the  campaign  for  affirma- 
tive action  is  underway.  This  countermove  appears  in  a  variety  of 
forms,  but  the  main  thrust  is  frequently  expressed  in  charges  of  "re- 
verse discrimination"  against  whites — especially  against  white  men. 
But  blacks  are  also  becoming  apprehensive  over  the  extent  to  which  the 
strong  drive  for  equal  opportunity  on  the  part  of  white  women  have  an 
adverse  effect  on  blacks — especially  on  black  men. 

However,  a  close  examination  of  employment  trends  in  recent  years 
suggests  that — at  the  margin — white  women  have  increased  their  share 
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of  the  higher-paying  jobs  at  a  rate  slightly  faster  than  their  represen- 
tation in  total  employment.  In  contrast,  all  other  groups — black  men, 
black  women,  and  other  minorities — have  experienced  relatively  more 
modest  improvements.  Although  white  men  have  seen  their  share  of 
total  employment  (and  especially  among  better  paying  occupations) 
decline  slightly  in  recent  years,  they  still  command  the  heights  of  the 
occupational  ladder — with  little  or  no  challenge.  Consequently,  it  is 
toward  those  heights  that  blacks  must  look  as  they  seek  to  improve 
their  occupational  status  in  the  years  ahead. 

TABLE  1—  OUTPUT,  INFLATION  AND  UNEMPLOYMENT 
[Quarterly  averages,  1973— 76] 


Consumer  Price 

RealGNPi     GNP  deflator  i  index i  Unemployment 


Year  and  quarter  (1972)       (1972=100)       (1967  =  100)    rate  2  (percent) 


1973:  1   8.8  6.5  8.1  5.0 

II   .2  7.2  7.9  4.9 

III   2.7  7.2  9.7  4.8 

IV   2.4  8.5  9.5  4.8 

1974:1   -3.9  9.4  14.0  5.0 

II   -3.7  9.7  10.8  5.1 

III   -2.3  12.0  13.4  5.6 

IV   -7.5  12.7  10.7  6.7 

1975:  I   -9.2  7.6  6.6  8.1 

II   3.3  4.2  7.0  8.7 

III   12.0  6.9  7.4  8.6 

IV   5.0  6.7  7.3  8.5 

1976:  1   9.2  3.2  2.9  7.6 

II   4.4  4.7  6.1  7.4 


1  Quarterly  percentage  changes  at  seasonally  adjusted  annual  rates. 
1  Percent  of  civilian  labor  force. 


TABLE  2.— CHANGES  IN  THE  CIVILIAN  LABOR  FORCE,  EMPLOYMENT,  AND  UNEMPLOYMENT,  BY  COLOR,  SEX, 
AND  AGE,  MARCH  1975  TO  JUNE  1976 

[In  thousands] 


Change:  March  1975  to 
March  1975  June  1976  June  1976 


Percent  Percent  Percent 

Category  Number  distribution       Number  distribution       Number  distribution 


Civilian  labor  force: 

Total..   91,881  190.0        94,631  100.0  2,750  100.0 


Both  sexes,  16  to  19.   8,751  9.5         8,860  9.4  109  3.9 

Male,  20  plus   50,461  54.9        51,507  54.4  1,046  38.1 

Female,  20  plus   32,669  35.6        34,264  36.2  1,595  58.0 


White   81,551  88.8        83,805  88.6  2,254  82.0 


Both  sexes,  16  to  19    7, 840  8. 5         7, 992  8. 4  152  §.  5 

Male,  20  plus   45,346  49.4        46,140  48.8  794  28.9 

Female,  20  plus   28,365  30.9        29,673  31.4  1,308  47.6 


Black   10,330  11.2        10,826  11.4  496  18.0 


Both  sexes,  16  to  19   911  1.0  868  1.0  -43  -1.6 

Male,  20  plus   5,115  5.5  5,367  5.6  252  9.2 

Female,  20  plus   4,304  4.7         4,591  4.8  287  10.4 
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TABLE  2.— CHANGES  IN  THE  CIVILIAN  LABOR  FORCE,  EMPLOYMENT,  AND  UNEMPLOYMENT,  BY  COLOR,  SEX, 
AND  AGE,  MARCH  1375  TO  JUNE  1976— Continued 


[In  thousands) 


March  1975 

June  1976 

Change:  March  1975  to 
June  197C 

Category 

Number 

Percent 
distribution 

Number 

Percent 
distribution 

Number 

Percent 
distribution 

Employment: 

Tnfal 

84,119 

100.0 

87,  502 

100.0 

3,  383 

100.0 

Both  sexes,  16  to  19..  

Male,  20  plus  

Pomalo   9fl  iiln<; 

6,986 
47,  146 
29,  987 

8.3 
56.1 
35.6 

7,  226 
48,  450 
31,  826 

8.3 
55.4 
36.3 

240 
1,304 
1,839 

7. 1 
38.  5 
54.4 

White..  

  75,216 

89.5 

78, 120 

89.3 

2,  904 

85.8 

Both  sexes,  16  to  19  

Male,  20  Dlus..  

Female,  20  plus.   

6,  441 

AO  fil  1 

26, 164 

7.7 
50.7 
31. 1 

6,  708 
43,658 
27,  754 

7.7 
31.7 

267 
1,047 
1,  590 

7.9 
30.9 
47.0 

Black 

8,  903 

10.  5 

9,  382 

10.  7 

479 

14.  2 

Both  Sexes  16-19 
Male  20  plus 

Female,  20  plus  

545 
4,  535 
3,823 

.6 
5.4 
4.5 

518 
4,  792 
4,  072 

.6 
5.5 
4.6 

-27 
257 
249 

-.8 
7.6 
7.4 

Unemployment: 

Total   

7,  762 

100.0 

7,129 

100.0 

-633 

100.0 

Both  sexes,  16  to  19  

Male,  20  plus  

Female,  20  plus  

1,765 
3,315 
2,632 

22.7 
42.7 
34.6 

1,634 
3,  057 
2,  433 

22.9 
42.9 
34.2 

-131 
-258 
-244 

20.7 
40.  8 
38.5 

— :  

White.  

6,  335 

81.6 

5,  635 

79.7 

-650 

102.7 

Both  sexes,  16  to  19   . 

L  399 

13.0 

1,284 

13.0 

-115 

18.2 

Male,  20  plus...   

2  735 

35  2 

2  432 

34  8 

—253 

40  0 

Female,  20  plus  

2,201 

28.  4 

1/919 

26.9 

-282 

44^5 

 — » — 

Black   

1,427 

18.4 

1,444 

20.3 

17 

-2.7 

Both  sexes,  16  to  19  

Male,  20  plus  

366 
580 
481 

4.7 
7.5 
6.2 

350 
575 
519 

4.9 
8.1 

7.3 

-15 
-5 
38 

2.5 
.8 
6.0 

Unemployment  rates: 

Total..  

8.5  .. 

7.5  .. 

Both  sexes,  16  to  19.  

20.  L 

18.4 

Male,  20  plus  

6.6 

5.9 

Female,  20  plus  

8.3  .. 

7.1  .. 

White   

7.8  .. 

6.8  .. 

Both  sexes,  16  to  19  .. 

17.8 

16.1 

Male,  20  plus....   

6.0 

5.4 

Female,  20  plus  

7.8 

6.5  .. 

Rlank 

13.8 

13  3 

Both  sexes,  16  to  19  

40.2 

40.3 

Male,  20  plus  

11.3 

10.7 

Female,  20  plus  

11.2  ... 

11.3 

Black/white  ratio   

1.77  ... 

1.96  .. 

Bolh  sexes,  16  to  19  

2.26 

2.  SO 

Male,  20  plus  :  

1.88 

1.98 

Female,  20  plus  

1.44 

1.73 

Source:  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics. 
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TABLE  3.— MEDIUM-TERM  ECONOMIC  OUTLOOK:  SELECTED  INDICATORS,  1975  (ACTUAL)  AND  FORECAST,  1976-78 
[Annual  rates  of  change,  except  as  indicated] 


Forecasts 


Category 


1975  (actual) 

1976 

1977 

1978 

—  2.  0 

6.  7 

5.  5 

2.  7 

.  9 

5.  4 

5.3 

3.0 

—  12.  0 

5.  0 

8. 2 

6.  6 

—  11.  5 

5.  2 

9.  2 

7.  4 

—  12.  9 

4. 4 

6.  2 

4.  9 

—  19  1 

23  9 

18  4 

1  I 

-7".  2 

7'.8 

8'.  9 

l'.5 

-17.0 

16.9 

9.2 

5-3 

-.7 

1.1 

-1.0 

2.5 

2.6 

2.4 

2.  5 

1.160 

1.512 

1.800 

1.735 

-8.9 

9.9 

7.8 

2.8 

8.6 

10.7 

11.4 

10.8 

8.8 

5.3 

5.9 

5.7 

9. 1 

5.6 

6.0 

5.7 

9.2 

4.8 

5.9 

5.3 

7.6 

7.3 

7.6 

7.  1 

8.5 

7.3 

6.4 

6.3 

Real  GNP  (total)  

Total  consumption  

Nonresidential: 

Fixed  investment  

Equipment  

Construction  

Residential  fixed  investment  

Exports  

Imports  

Federal  Government  

State  and  local  government  

Production  and  prices: 

Housing  starts  (million  units)  

Industrial  Production  (1957  =  100)  

New  car  sales  (millions)  

Implicit  price  deflator   

Consumer  Price  Index  

Wholesale  Price  Index  

Adjusted  average  hourly  earnings  index. 
Unemployment  rate  (percent)  


Source:  1975,  U.S.  Department  of  Commerce,  Bureau  of  Economic  Analysis;  1976-78  Forecast,  Data  Resources,  Inc. 


TABLE  4.— U.S.  GOVERNMENT  FORECAST  OF  THE  NATIONAL  ECONOMY,  1975-81 
[Annual  rates  of  percentage  change,  except  as  indicated] 


Year 


Consumer  Unemploy- 
RealGNP    GNP  deflator      price  index         me;it  rate 
(1972  dollars)     (1967  =  100)     (1867  =  100)  (percent) 


1975  (actual). 
Forecasts: 
1976.... 
1977.... 
1978.... 
Projections: 
1979.... 
1980.... 
19S1  


—2. 0  8.8 

6.8  5.3 
5.7   

5.9   

6.3   

4.4  

3.7   


9.1 

5.7 
5.4 
5.4 

4.7 

3.5 
2.4 


8.5 

7.3 
6.4 
5.7 


4.7 


Source:  Executive  Office  of  the  President,  Council  of  Economic  Advisers,  July  16,  1976. 


TABLE  5. — LONG-TERM  ECONOMIC  OUTLOOK:  SELECTED  INDICATORS,  1975-80 


Average  annual 
Projected  percentage  change 

1975 


Category  (actual)  1976  1980       1375-80  1975-30 


Real  GNP  (billions,  1972  dollars)    $1,136.1  $1,253.4  $1,514.8  5.0  4.5 

Industrial  production  (1967  =  100)    113.4  124.6  157.6  6.8  6.1 

Implicit  price  deflator  (1972  =  100)   126.4  133.1  162.5  5.2  5.1 

Consumer  Price  Index  (1967  =  100)   161.2  170.4  206.3  5.0  4.9 

Civilian  labor  force  (thousands)    93,052  94,800  101, 741  1.8  1.8 

Employment  (thousands)   85,182  87,800  97,071  2.6  2.5 


Source:  Derived  from  DRI  projections. 
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TABLE  6—  CIVILIAN  LABOR  FORCE,  EMPLOYMENT,  AND  UNEMPLOYMENT,  BY  COLOR,  SEX,  AND  AGE 

(In  thousandsl 


1975  1976  (projected)        1980  (projected) 


Category 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Civilian  labor  force; 

100. 0 

94,  799 

100.0 

101, 741 

100. 0 

VA11iu.    if  4_  in 

9. 6 

8,  963 

9.  5 

9,  803 

9.6 

Males,  20  and  over  

54.  9 

51,  921 

54.  7 

55,  320 

54.  4 

35.  5 

33,  915 

35.  8 

36,  618 

36.  0 

  10, 438 

11.  2 

10,  943 

11.  5 

11,  543 

11.  3 

1.0 

1,  102 

1.  2 

1,  053 

1. 0 

Males,  20  and  over  

  5,  169 

5.  5 

5,  090 

5. 3 

5,  690 

5.  6 

Females,  20  and  over  

  4, 348 

4.7 

4,  751 

5.0 

4,  800 

4.7 

White   

  82, 624 

88.  8 

83,  856 

88.  5 

90, 198 

88. 7 

Youths,  16  to  19   

   7,989 

8.  6 

7,  861 

8. 3 

8,  750 

8.  6 

Males,  20  and  over   

  45, 968 

49.  4 

46,  831 

49.  4 

49, 630 

48.  8 

30.  8 

29, 164 

30.  8 

31,  818 

31.  3 

Employment: 

Total  

  85,  182 

100.  0 

87,  914 

100.  0 

97,  071 

100. 0 

8.  4 

7,  267 

8.  3 

8,  563 

8.  8 

Males,  20  and  over   

  47, 677 

56. 0 

49, 127 

55.  9 

53,  650 

55.  2 

35. 6 

31,  520 

35. 8 

34,  858 

36.  0 

Black  

10. 6 

9,  546 

10.  9 

10,  593 

10.  9 

Youths,  16  to  19  

  581 

0.7 

703 

0.  8 

793 

0.  8 

Males,  20  and  over   

  4, 559 

5. 4 

4,  591 

5. 3 

5,  360 

5.  5 

Females,  20  and  over  

  3, 848 

4.  5 

4,  252 

4.  8 

4,  440 

4. 6 

White  

  76,  194 

89.  4 

78,  368 

89. 1 

86,  478 

89. 1 

Youths,  16  to  19  

   6,  559 

7. 7 

6,  564 

7.  5 

7,  770 

8.  0 

Males,  20  and  over  

43,118 

50.  6 

44,  536 

50. 6 

48,  290 

49.  7 

31. 1 

27,  268 

31. 0 

30,  418 

31.  4 

Unemployment: 

Total   

  7,880 

100.0 

6,  885 

100.0 

4,  670 

100.0 

Youths,  16  to  19  

  1, 770 

22.  5 

1,  696 

24.6 

1,240 

26.6 

Males,  20  and  over   

  3, 460 

43.9 

2,  794 

40.6 

1,670 

35.8 

Females,  20  and  over  

  2, 650 

33.6 

2,  395 

34.8 

1,  760 

37.6 

Black  

  1, 450 

18.  4 

1,  397 

20.3 

950 

20.3 

Youths,  16  to  19  

  340 

4.4 

399 

5.8 

260 

5.6 

Males,  20  and  over  

  610 

7.7 

499 

7.3 

330 

7. 1 

  500 

6.3 

499 

7.2 

360 

7.6 

White  

  6, 430 

81.6 

5,  488 

79.7 

3,720 

79.7 

Youths,  16  to  19  

  1, 430 

18. 1 

1,297 

18.8 

980 

21.0 

Males,  16  to  19  

  2, 850 

36.  2 

2,295 

33.  3 

1,340 

28.7 

Females,  16  to  19  

  2, 150 

27.3 

1,  896 

27.6 

1,400 

30.0 

Unemployment  rates: 

Total  

8.5 

7.3 

4.8 

Youths,  16  to  19  

19.9 

18.9 

12.6 

Males,  20  and  over  

6.8 

5.4 

3.0 

Females,  20  and  over  

8.0 

7.1 

4.8 

Black  

13.9 

8.2 

Youths,  16  to  19  

36.9 

36.2 

25.7 

Males,  20  and  over  

11.8 

9.8 

S.8 

Females,  20  and  over   

11.8 

10.5 

7.5 

White  

7.8 

4.1 

Youths,  16  to  19  

17.9 

16.5 

11.2 

Males,  20  and  over   

6.2 

4.9 

2.7 

Females,  20  and  over  

7.5 

6.5 

4.4 

Source:  Figures  for  1975  are  from  the  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics.  Figures  for  1976  and  1980 
were  derived  by  author  from  the  forecast  prepared  by  Data  Resources,  Inc. 
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CHAPTER  8 


Antitrust  and  Economic  Disparities 

Richard  F.  America* 

Recent  interest  in  antitrust  reform  has  reflected  concern  about  the 
partial  breakdown  in  competitiveness  in  important  markets.  Senator 
Jacob  Javits,  in  1971,  proposed  to  overhaul  antitrust  laws  that  "lead 
to  court  decisions  that  actually  discourage  competition."  The  Senator 
wanted  to  create  a  commission,  composed  of  eight  members  from  Con- 
gress, four  from  the  Executive  branch  and  six  outside  experts,  to  do 
a  two-year  investigation  of  antitrust  laws. 

That  same  year  Congress  considered  proposals  for  breaking  up  some 
large  corporations.  Senator  Philip  A.  Hart  and  the  Antitrust  Sub- 
committee studied  concentration  of  economic  power,  and  whether  Gen- 
eral Motors  should  be  divided  horizontally,  into  several  competing 
companies,  or  vertically,  by  stripping  its  control  of  dealers  and 
suppliers. 

It  is  now  timely  to  examine  how  interracial  economic  competition 
can  also  be  a  focus  of  policy.  Antitrust  policy  can  be  extended  to  deal 
with  racial  composition  in  major  markets.  Market  power  per  se  is  the 
issue,  and  specifically,  the  overwhelming  degree  of  market  power  held 
in  corporate  form  by  one  racial  group  in  a  multiracial  society.  This  is 
contrary  to  the  public  interest.  It  is  proposed  that  antitrust  reform 
take  racial  factors  in  market  composition  explicitly  into  account. 

The  purpose  here  is  to  offer  a  base  for  antitrust  policy  that  creates 
and  maintains  sensible  levels  of  economic  activity  among  major  racial 
groups  and  that  equitably  inhibits  exaggerated  levels  of  economic 
power  in  any  group. 

It  is  complex  and  politically  sensitive.  And,  it  will  help  in  under- 
standing it  to  bear  in  mind  the  theory  of  social  debt.  It  is  unlikely  that 
American  industry  would  be  so  socially  unbalanced  had  there  not  been 
systematic  illegitimate  transfers  of  income  and  wealth  for  over  350 
years,  and  especially  through  the  last  100,  when  industrial  development 
and  attendant  overconcentration  has  accelerated. 

This  treatment  is  not  presented  out  of  special  knowledge  or  back- 
ground in  antitrust.  It  is  a  non-specialist  examination  of  a  highly  tech- 
nical subject,  which  deserves  analysis  in  the  context  of  social  economic 
reform. 

Indications  of  social  interest  in  antitrust 

Awareness  of  potential  in  existing  provisions  is  indicated  by  a  Los 
Angeles  suit  in  which  black  petroleum  retailers,  charging  price  fixing, 

*Richard  F.  America  is  an  independent  consultant,  researcher  and  writer  in  Washing- 
ton. D.C.  He  is  a  former  Lecturer  in  Business  Administration  at  the  University  of  Cali- 
fornia at  Berkeley  and  at  the  Stanford  Business  School.  He  has  served  as  a  Professional 
Staff  Member  of  the  Banking,  Currency  and  Housing  Committee  of  the  U.S.  House  of 
Representatives  and  as  a  consultant  to  the  Congressional  Budget  Office. 
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sought  damages  in  a  class  action  against  major  distributors  of  national 
branded  products. 

And  in  October  1971  several  organizations,  including  the  NAACP 
and  the  Mexican- American  Legal  Defense  and  Educational  Fund, 
asked  the  Comptroller  of  the  currency  to  block  the  purchase  by  Wells 
Fargo  Bank  of  First  Western  Bank  unless  41  FWB  branches  were 
sold  to  women's  groups  and  to  the  several  developing  systems.  These 
groups  charged  that  the  takeover  would  in  any  case  be  anticompetitive, 
but  if  the  branches  were  sold  this  way,  anticompetitive  aspects  would 
be  outweighted  by  the  public  interest. 

Such  use  of  existing  law  may  become  more  widespread  and  creative. 
But  antitrust  reform,  while  mindful  of  negative  consequences  in  over- 
regulation,  can  go  further  toward  social  justice.  That,  together  with 
maintaining  competition,  is  the  concern  here. 

Race  and  competition 

Afro- America  is  one  of  several  developing  social  and  economic 
systems  in  the  United  States.  Its  lack  of  ownership  of  large  and  medi- 
um sized  corporations  suggests,  something  inherently  discriminatory 
in  the  structure  of  major  industries.  Such  distortions  in  corporate 
activity  at  every  scale  need  not  be  tolerated,  given  our  technical  ability 
to  adjust  industrial  structure.  This  analysis  applies  with  roughly  equal 
force  to  all  systematically  under-represented  non-white  developing 
systems. 

To  promote  competition,  antitrust  law  has  been  created.  But  compe- 
tition, because  of  apparently  inherent  biases  in  market  structures, 
tends  to  be  exclusionary.  It  is  important,  therefore,  to  alter  the  social 
balance  of  selected  industries  to  provide  a  basis  for  a  reasonable  degree 
of  commercial  and  industrial  competition  among  social  groups.  In  so 
doing  they  would  be  allowed  equal  opportunities  to  compete  on  every 
scale,  thereby  contributing  to  the  ultimate  purpose  of  antitrust  law— 
the  protection  of  liberty  and  freedom. 

The  economic  development  of  Afro-America  is  considered  by  many 
observers  to  be  in  the  public  interest.  One  increasingly  common  view 
is  that  racial  economic  disparity  is  destabilizing  and  is  a  major  con- 
tributor to  social  disunity  and  the  wrong  kind  of  conflict. 

It  is  reasonable  to  assume  that  racial  conflict  will  remain  for  a 
generation  or  longer,  so  the  problem  for  public  policy  is  not  to  elimi- 
nate conflict,  but  rather  how  to  manage  it,  keep  it  in  bounds,  and 
arrange  for  an  orderly  if  conflicting  society.  Antitrust  law,  in  current 
form  and  in  future,  after  revision,  can  contribute  to  conflict  manage- 
ment, and  powerful  economic  institutions  can  be  prevented  from 
racially  exclusionary  or  predatory  activity. 

Monopoly  by  race 

The  concept  of  monopoly,  to  be  useful  in  this  context,  must  be 
modified  beyond  usual  meanings.  Monopoly  tends  to  exclude  new 
participants  from  established  fields,  impede  innovation,  and  restrict 
production,  and  social  "monopoly"  seems  to  have  the  same  shortcom- 
ings. Justice  requires  ready  access  to  markets  for  all. 

Government  deals  with  monopoly  in  several  ways:  by  taking  no 
action  and  hoping  that  public  interests  will  be  served  voluntarily  by 
monopolists;  by  breaking  up  monopolies  and  preventing  formation  of 
new  ones ;  by  regulation ;  and  by  nationalization. 

With  respect  to  racial  monopoly,  the  government  has  relied  on  theJ 
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first  option,  laissez  faire,  and  occasionally  the  third,  regulation,  but 
these  policies  seem  inadequate  and  ineffective.  So  new  emphasis  on 
the  second,  restructuring,  can  help  maintain  competition  and  make 
it  broadly  meaningful. 
Existing  provisions  summarized 

It  is  illegal  to  contract  or  conspire  to  restrain  trade,  to  monopolize 
or  attempt  to  monopolize,  or  conspire  to  monopolize  trade,  to  enter 
into  exclusive  contracts,  and  to  discriminate  among  purchasers  unless 
justified  by  differences  in  cost  or  a  normal  business  attempt  to  meet 
competitor's  price. 

In  general,  it  is  also  illegal  to  use  unfair  methods  of  competition  and 
to  employ  unfair  or  deceptive  practices.  These  are  designed  to  main- 
tain competition  and  prevent  monopoly. 

Difficulties  in  applying  existing  antitrust  laic  to  racial  discrimination 

There  are  technical  difficulties  in  applying  antitrust  to  racial  dis- 
crimination in  industrial  activity.  To  some  there  are  dangers  in  trying 
to  stretch  any  statute  or  principle  designed  for  one  purpose  to  cover 
a  somewhat  different  purpose.  According  to  that  view,  it  is  better  to 
start  fresh,  using  antitrust  analogies  in  developing  tools  to  get  at 
"social  monopoly"  or  "social  restraint  of  trade"  or  "social  conspiracy." 

The  problem  in  applying  antitrust  principles  to  racial  discrimina- 
tion is  that  business  actions  seldom  have  only  one  motive.  It  would 
have  to  be  shown  that  actions  causing  injury  were  motivated  by  anti- 
competitive intent.  But  defendants  could  justify  actions  on  other 
grounds  and  deny  racial  discriminatory  intent.  So  an  antitrust  frame- 
work that  concentrates  on  conduct  and  intent,  makes  racial  discrimina- 
tion hard  to  reach. 

The  focus  on  conduct  and  intent  prevents  intervention  against  dis- 
crimination institutionalized  in  normal  business  policies.  Normal  busi- 
ness activities  tend  to  be  exclusionary,  and  are  anticompetitive,  but 
difficult  to  act  against. 

Competition  may  be  eliminated  by  conspiracy,  formal  organization, 
intercorporate  relations,  or  by  a  habit  of  identity  of  behavior.  But  it  is 
difficult  to  get  at  these  with  available  tools.  This  implies  the  need  for 
additional  tools.  However,  since  racial  discrimination  has  not  been  a 
target  of  antitrust,  steps  in  that  direction  would  be  innovative  and 
bold. 

But  the  Justice  Department  is  reluctant  to  be  bold.  This  exchange 
between  former  Assistant  Attorney  General  Donald  Turner  and  former 
Senator  George  Smathers,  Chairman  of  the  Senate  Committee  on 
Small  Business,  is  instructive : 

Turner.  I  do  not  think  that  it  is  appropriate  for  any  of  us  to  play  God  and 
bring  in  what  I  would  call  social  interests,  which  are,  indeed,  legitimate  interests 
but  cannot  be  really  satisfactorily  worked  into  antitrust  law  without  conferring 
in  someone  like  me  or  my  superior,  the  Attorney  General,  what  amounts,  I 
think,  to  an  unsatisfactory  degree  of  discretion. 

What  I  am  saying  is  that  it  is  hard,  if  not  impossible,  to  approach  a  merger 
case,  asking  the  question  not  only  is  this  anticompetitive,  which  we  do  ask, 
but  also  wholly  apart  from  competition,  is  it  a  good  or  a  bad  thing?  I  dr-n't 
think  it  is  appropriate  for  us  (the  Antitrust  Division  of  the  Justice  Department) 
to  ask  those  further  questions.  I  don't  think  we  should. 

Smathers.  You  do  not  think  that  somebody  should  play  God.  Certainly  we 
should  not.  On  the  other  hand,  the  whole  purpose  of  the  Antitrust  Division  is  to 
carry  out  the  intent  of  the  Sherman  Act  and  the  Clayton  Act,  and  so  on.  But  you 
do  not  have  the  final  say,  the  Supreme  Court  is  there  to  tell  you  if  you  have  gone 
too  far  in  your  theory. 
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Would  you  not  agree  that  the  purpose  of  the  Antitrust  Division  is  to  protect 
the  general  public  and,  if  it  is  a  close  case,  it  ought  to  look,  should  it  not,  on 
the  side  of  the  general  public?  If  there  is  any  doubt  about  something  being 
anticompetitive,  maybe — not  maybe — you  should  move.1 

The  thrust  of  antitrust  has  been  to  promote  competition  by  making 
certain  conduct  illegal.  Emphasis  has  been  on  actions  that  tend  to 
lessen  competition.  But  emphasis  on  conduct  disregards  institutional 
economic  racial  discrimination. 

Industry  leaders  would  contend  their  conduct  is  not  at  fault,  but 
rather  that  other  factors  cause  commercial  racial  disparity.  So  stand- 
ards other  than  conduct  are  needed  if  discriminatory  barriers  are  to 
be  lowered. 

Kay  sen  and  Turner 

A  statute  proposed  in  1950  would  place  reliance  on  structure  rather 
than  conduct.  This  approach  would  allow  race  bias  to  be  effectively 
incorporated  into  antitrust  policy. 

Kaysen  and  Turner  assert  that  some  structures,  apart  from  actions, 
result  in  either  an  unacceptable  concentration  of  power  or  an  unaccept- 
able opportunity  for  abuse.  The  statute  explicitly  seeks  to  curb  undue 
market  power,  either  individually  or  jointly  possessed,  to  the  extent 
consistent  with  achieving  desired  economic  performance.2 

Present  structures  wherein  the  largest  2,000  corporations  are  entirely 
owned  by  one  social  group,  represent  a  market  situation  in  which  a 
group,  a  racial  group,  "jointly"  possesses  "undue  market  power."  This 
interpretation  offers  a  basis  for  legislative  innovation. 

How  does  this  domination  of  market  structure  present  a  discrimina- 
tory barrier?  The  prior  absence  of  any  Afro- American  large  corpora- 
tions tends  to  discourage  subsequent  development  of  large  business. 
Such  enterprise  is  the  sole  domain  of  one  social  group.  It  is  reasonable 
to  assert  that  in  various  ways  social  structure  in  the  economy  makes 
normal  business  relations  exclusionary  in  a  broad  sense,  and  in  every 
industrial  category. 

Current  law  recognizes  that  normal  business  practice  by  a  "mo- 
nopoly"— in  this  instance  a  social  monopoly — can  be  unacceptable 
because  such  practices  tend  to  be  exclusionary. 

Structural  remedies 

Market  structure  rather  than  conduct  as  the  key  to  future  policy 
would  lead  to  change  in  remedies.  Conduct  is  subject  to  injunction : 
the  finding  of  structural  fault  would  result  in  structural  remedies, 
divestiture  and  divorcement.  If  structures  are  offensive  and  harmful 
to  the  public  interest,  the  remedy  is  reorganization  of  ownership  and 
control  in  selected  industries. 

What  has  been  the  history  of  the  use  of  structural  remedies  ?  Disin- 
tegration is  seldom  sought.  It  has  been  used  in  fewer  than  100  cases.  In 
most,  the  units  dissolved  were  not  going  concerns  but  trade  associations 
or  common  sales  agencies.  Fewer  than  30  enterprises  have  been  broken 
up,  including  railroads,  oil,  tobacco,  gunpowder,  meat  packing,  stock- 


1  Hearings  before  the  Senate  Committee  on  Small  Business  entitled  "Status  and  Future 
of  Small  Business,"  part  2.  Conducted  during  the  90th  Congress,  March  and  April  of 
1007.  p.  747. 

'Qj£arl  Kaysen  and  Donald  F.  Turner,  "Antitrust  Policy,"  Harvard  University  Press, 
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yard  companies,  corn  products  and  photographic  equipment.  In  1932 
General  Electric  and  Westinghouse  were  ordered  to  give  up  KCA. 

In  1943  the  National  Broadcasting  Company  was  required  to  dispose 
of  its  Blue  Network  which  became  the  basis  of  the  American  Broad- 
casting Company.  In  1944  Pullman's  subsidiary  operating  sleeping 
cars  was  separated  from  the  one  manufacturing  them.  In  1948,  after 
unsuccessful  experiments  with  mild  methods  of  restoring  competition 
in  motion  pictures,  large  producers  were  divorced  from  large  exhibi- 
tors. In  1958  United  Fruit  was  required  to  create,  of  its  assets,  by  1970, 
a  competitor  able  to  handle  35  percent  of  imported  bananas.  Some 
horizontal  combinations  were  broken;  some  vertical,  and  in  some 
cases,  both.3 

The  difficulties  are  large  but  can  be  managed.  It  is  easier  to  break 
up  a  trade  association  or  common  sales  agency,  than  a  holding  com- 
pany, and  even  more  difficult  to  divide  a  corporation.  Except  for  the 
first,  property  interests  are  involved. 

In  antitrust,  however,  the  courts  hesitate.  If  there  is  no  flagrant 
abuse,  they  are  reluctant  to  change  rights  to  property.  Consequences 
are  unclear  and  impairment  of  efficiency  is  risked.  So  other  remedies 
are  preferred,  and  dissolution  is  a  last  resort. 

As  a  practical  matter,  habit,  reluctance  and  administrative  inertia 
might  bar  the  use  of  new  statutory  authorization  for  restructuring  to 
achieve  racial  equity. 

Incorporating  discrimination  into  Kay  sen  and  Turner 

The  essential  position  of  their  proposal  is  this :  unreasonable  market 
power  is  injurious  to  trade  and  commerce.  Such  power  could  be  held 
by  any  person  or  group.  For  purposes  of  reducing  excessive  racial  bar- 
riers, the  "groups"  to  be  considered  are  the  several  racial  developing 
systems. 

Although  the  "group-'  they  have  in  mind  is  some  combination  of 
firms  in  a  given  market,  the  definition  could  be  extended  to  include 
racial  groups  with  only  minor  revisions  of  the  arguments  justifying 
the  statute.  Unreasonable  market  power,  held  by  any  group  in  any 
combination  of  markets,  would  be  illegal.  Given  this  criterion,  it  is 
reasonable  to  include  a  grossly  disproportionate  dominance  by  any 
racial  group  in  major  industrial  categories  such  as  network  television, 
most  manufacturing,  banking,  retailing  and  so  on. 

Thev  then  define  market  power  and  assert  a  meaningful  standard 
by  which  to  judge' "unreasonable"  market  power. 

Market  power  would  be  established  primarilv  on  the  basis  of  per- 
formance results.  If,  without  substantial  justification,  outcomes  of 
the  working  of  any  market  are  not  reasonably  competitive,  then  the 
market  is  over  concentrated.  That  is,  some  group  possesses  unreason- 
able or  unacceptable  market  power. 

In  determining  whether  a  racial  group  possesses  market  power  which 
in  and  of  itself  injures  competition,  the  major  performance  variable 
would  simply  be  the  racial  pattern  of  ownership  control  in  an  indus- 
try. This  requires  the  computation  of  racial  "concentration  ratios" 
by  industry. 

Excessive  market  dominance  by  any  group  would  presumablv  work 
to  the  svstematic  detriment  of  other  groups  by  presenting  them  an 


8  Claire  Wilcox,  "Public  Policies  Toward  Business,"  Irwin,  1958. 
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Unfair  barrier  to  entry.  Such  groups  would  thus  be  deprived  of  equal 
economic  opportunity,  and  redress  would  be  sought  through  reorgani- 
zation. So,  in  addition  to  the  performance  variables  in  Kaysen  and 
Turner,  another  performance  result  can  be  added  to  further  demon- 
strate the  existence  of  unreasonable  market  power:  Namely,  failure 
of  the  principal  developing  systems  to  attain  reasonable  levels  of 
ownership,  in  aiw  industrial  category. 

The  minimum  percentage  representation  finally  deemed  acceptable 
for  each  industry  is  a  complex  issue  to  be  decided  through  research 
and  the  legislative  process.  These  levels  of  un acceptability  would  be 
controversial.  They  are  to  be  decided  in  each  industry  through  anal- 
ysis, debate  and  bargaining,  and  are  not  to  be  simply  quotas  based 
on  population  share. 

Unreasonable  exclusion  resulting  from  unreasonable  market  power 
should  be  presumed  if  the  developing  systems  control  market  shares 
in  any  industrial  categories  less  than  the  target  share  established  by 
analysis  of  those  industries. 

For  example,  look  at  the  "soaps  and  cosmetics"  industry.  It  may  be 
determined  that  Afro- American  firms  should  account  for,  say,  8  per- 
cent of  its  sales.  It  is  a  reasonable  guess  that  at  present,  such  firms 
enjoy  in  the  aggregate  less  than  one  percent  of  such  sales. 

A  look  at  technical  and  economic  realities  in  the  industry  may  sug- 
gest that  we  could  reasonably  expect  through  sensible  reorganization 
to  bring  that  share  to  8  percent  over  a  25-year  period.  Tf  it  is  deter- 
mined that  there  has  been  structural  discrimination,  then  the  indus- 
trv — the  "group" — would  be  found  in  violation  and  it  would  be 
reorganized.  Over  a  period  of  vears.  orderly  reorganization  would  be 
conducted  to  bring  the  Afro  share  into  the  range  of  8  percent.  The 
per^ontage  eventually  chosen  would  take  cognizance  of  the  practical 
realities  of  reorganization. 

This  process  might  not  result  in  overall  economic  parity.  But  we 
ran  aim  for  a  level  of  reorganization  that  will  red n re  to  insignificance 
discriminatory  barriers  to  entrv.  This  is  a  minimum  requirement. 

In  a  sense  it  is  a  guarantee  similar  to  guarantees  of  equal  rights,  or 
one  person,  one  vote.  In  this  case  an  eoual  riiofnt  to  carry  on  maior 
industrial  activity  is  guaranteed.  If  participation  is  missing  in  an  in- 
dustrial category,  this  absence  would  be  nriiua  facie  proof  of  an  unfair 
disadvantage  operating.  If  no  intentional  efforts  by  existing  firms  can 
hp  found  to  have  caused  the  absence,  it  should  be  concluded  that  mar- 
ket cfrnotnre  itself  is  at  fault  and  needs  alteration.  Obviously  in  some 
industries  -p0  rernen!y  will  be  practical  for  a  very  loner  time,  but  in 
manv.  timelv  and  straightforward  corrections  will  be  possible. 

*  1  though  Kayspn  and  Turner  find  several  justifications  for  certain 
fo^ns  of  monopolize  performance,  there  is  no  -nistificatiom  ronsisfent 
wit]]  ^on^tifntiorial  guarantees,  for  ha^dieappinsr  the  developing  s^s- 
fo^c  -Tfj  fheir  ouWfs  to  develop.  It  should  be  established  that  no  leiral 
;£r>ntion  is  allowed  for  a  representation  in  each  industrial  category 
Vcc;  flmr,  fh<\t  specified. 

Rrnrnawizn  t?on 

Wh*t  wonid  be  the  means  and  rate  of  restructuring?  Kavsen  and 
rr  ^vv  f»0ii  for  a  sr><v*inl  Economic  rv>nrt  to  consider  reorcrau^atfen. 
It  would  bo  convenient  to  require  that  firms  or  segments  of  firms 
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ordered  to  divest  be  first  offered  for  sale  where  feasible,  to  an  agency 
that  would  have  first  option  to  purchase.  This  option  would  be  ordered 
by  the  Economic  Court  which  would  keep  in  mind  aggregate  social 
composition  in  specified  industrial  categories. 

If  the  court  finds  an  industry  imbalanced  it  could  order  that  divested 
companies  be  ordered  for  sale  on  an  option  basis  to  or  through  a  gov- 
ernment agency  that  would  manage  transfers.  This  would  facilitate 
finding  suitable  units  for  transfer  to  accomplish  the  social  development 
objective. 

Racial  discrimination  falls  neatly  into  the  framework  proposed  by 
Kaysen  and  Turner.  It  is  as  if  the  terms  "price  discrimination"  and 
"exclusionary"  could  be  followed  by  "race  discrimination"  and  "ra- 
cially exclusionary"  without  altering  the  basic  analysis  or  conclusions. 

Practical  limits 

At  the  outset,  as  a  practical  matter,  proceedings  would  be  limited 
to  industries  where  excessive  market  power  is  most  obvious,  and  where 
structural  reform  is  most  feasible. 

Kaysen  and  Turner  prohibited  divestiture  where  it  can  be  shown 
that  the  new  concerns  resulting  would  lack  reasonable  prospects  for 
survival.  Because  of  a  shortage  of  readily  available  Afro-American 
capital  or  managers,  or  for  other  practical  reasons,  divestiture  may  for 
a  time  be  precluded  in  industries  where  it  is  clearly  warranted. 

However,  it  is  urged,  on  the  infant  industry  analogy,  that  develop- 
ing firms  be  subsidized  for  a  reasonable  period  to  insure  them  a  fight- 
ing chance.  That  policy  should  apply  so  far  as  it  is  fair  and  in  the 
public  interest. 

Conclusion 

In  seeking  the  causes  for  the  total  absence  of  large  corporations  in 
A  fro- America,  overt  economic  discrimination  is  an  insufficient  expla- 
nation. Many  other  corporations  have  grown  despite  predatory  tactics 
by  dominant  firms.  Also,  most  forms  of  overt  actions  which  are  dis- 
criminatory are  covered  by  Sherman  and  Clayton.  So  what  has 
stymied  developing  business?  The  most  persuasive  explanation  is 
simply  the  existence  of  market  structures  which  present,  in  and  of 
themselves,  discriminatory  and  high  barriers.  Certainly  other  forms  of 
racial  inequality  restrain  the  economic  development  of  Afro- America. 
But  even  given  these  factors,  it  is  reasonable  to  suppose  that  large 
corporations  would  have  developed.  So,  if  equality  of  opportunity, 
an  object  of  antitrust  policy,  is  to  be  pursued  fully  bv  Federal  action, 
policies  are  needed  to  alter  discriminatory  market  situations. 

Let  something  like  a  "rule  of  reason"  be  applied  to  extend  the  reach 
of  antitrust  to  produce  a  decree  of  "workable  interracial  competition." 

In  the  Summer  of  1972  a  bill  to  create  an  Industrial  Reorganization 
Commission  and  an  Industrial  Reorganization  Court  was  introduced 
in  the  U.  S.  Senate.  The  thrust  of  the  bill  follows  the  Kaysen-Turner 
draft  statute,  and  it  can  be  modified  so  as  to  achieve  the  objectives 
r >f  development  parity. 
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Federal  Programs  and  Equal  Housing  Opportunity 

Martin  E.  Sloane* 
Introduction 

The  Federal  Government  has  been  heavily  involved  in  housing  and 
urban  development  for  well  over  forty  years.  During  that  time,  its 
involvement  has  broadened  and  deepened,  and  the  financial  benefits  it 
has  offered  have  come  to  be  relied  upon  more  and  more  by  the  housing 
industry,  by  local  governments,  and  by  the  home  seeking  public.  These 
financial  benefits  have  taken  a  variety  of  forms :  Federal  charters  and 
insurance  for  mortgage  lending  institutions  to  generate  private  credit 
for  housing ;  Federal  guarantees  of  home  mortgages  to  further  stimu- 
late the  free  flow  of  housing  credit ;  loans  and  grants  for  water  and 
sewer  systems  and  other  municipal  facilities;  funds  for  construction 
of  the  gigantic  network  of  highways  that  facilitate  travel  among  and 
within  the  Nation's  metropolitan  areas;  loans  and  grants  to  help 
revitalize  the  Nation's  cities  and  older  suburbs ;  annual  contributions 
and  other  forms  of  financial  subsidy  to  stimulate  construction  of 
housing  for  the  poor ;  and  most  recently,  block  grants  to  local  govern- 
ments for  community  development. 

The  Federal  investment  m  housing  and  urban  development  has 
totalled  hundreds  of  billions  of  dollars.  For  better  or  worse,  it  has 
been  the  major  force  in  shaping  the  patterns  of  social  and  economic 
growth  in  our  metropolitan  areas.  This  investment  has  been  mainly  in 
developing  the  suburbs  and  the  principal  beneficiaries  have  been  white, 
middle-class  Americans. 

Thus,  the  Federal  Government,  primarily  through  programs  of 
FHA  mortgage  insurance  and  YA  loan  guarantees,  has  underwritten 
the  construction  of  large  suburban  subdivisions,  stimulating  the  exodus 
of  millions  of  middle-class  Americans,  nearly  all  of  whom  have  been 
white,  from  central  cities  to  suburbs.  Through  the  Federal  Aid  High- 
way Program,  it  has  funded  the  network  of  roads  and  highways  within 
and  between  metropolitan  areas  that  has  brought  profound  changes 
in  the  geographic  distribution  of  jobs  and  housing,  further  stimulat- 
ing the  relocation  of  middle-class  families  from  central  cities  to  sub- 
urbs. Through  various  programs  of  community  development,  it  has 
helped  provide  water  and  sewer  facilities  and  other  essential  municipal 
services  that  have  made  suburban  subdivisions  into  viable,  self- 
sufficient  communities. 

The  Federal  investment  in  central  cities,  while  substantial,  has  not 
been  comparable  in  kind  or  degree.  Thus,  the  Federal  investment  in 
central  city  housing  has  been  limited  largely  to  lower-income  housing, 
occupied  disproportionately  by  racial  minorities.  Further,  the  number 

♦Martin  E.  Sloane  is  the  General  Counsel  of  the  National  Committee  Against  Discrim- 
ination in  Housing,  Inc.  in  Washington,  D.C. 
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of  units  provided  for  the  central  city  poor  has  been  only  a  small  frac- 
tion of  those  provided  for  the  middle-class  suburbanites.  In  addition, 
such  lower-income  housing  as  has  been  provided  has  generally  served 
to  confine  the  residents  to  areas  of  existing  minority  and  poverty  con- 
centration within  the  central  cities. 

Efforts  to  revitalize  central  cities  and  attract  the  suburban  middle- 
class,  through  such  programs  as  urban  renewal,  have  largely  failed  to 
do  so.  What  they  frequently  have  done  is  disrupt  many  stable  com- 
munities, displacing  thousands  of  lower-income  families  without  ade- 
quate provision  for  relocation,  thus  further  exacerbating  the  problems 
of  central  city  decay. 

Of  overriding  importance  is  that  Federal  programs  have  been  car- 
ried out  under  policies  which,  during  their  early  years  of  operation 
were  aggressively  discriminatory  and  later,  reflected  an  indifferent 
toleration  of  the  discriminatory  practices  of  these  who  control  the 
housing  market  and  through  whom  the  benefits  of  Federal  programs 
reach  the  American  public.  In  more  recent  years,  even  with  the  adop- 
tion of  strict  Federal  nondiscrimination  requirements,  Federal  housing 
and  urban  development  programs  continue  to  perpetuate  the  inequity 
and  racial  stratification  in  metropolitan  areas  that  they  helped  bring 
about. 

To  be  sure,  there  has  been  growing  and  express  awareness  of  the 
need  to  redress  the  imbalance  of  decades.  This  has  been  increasingly 
reflected  in  official  policy  statements  and  legislative  proposals,  some  of 
which  have  even  been  adopted.  But  the  Federal  Government  has  not 
yet  acted  with  sufficient  force,  nor  have  its  policies  been  sufficiently 
focused,  to  end  the  inequity  or  reverse  the  racial  and  economic  stratifi- 
cation in  metropolitan  areas  that  its  own  programs  and  policies  helped 
create. 

The  problems  we  face  today  are  not  generally  the  result  of  in- 
vidious Federal  design,  nor  a  reflection  of  conscious,  coherent  Federal 
policy.  Indeed,  to  a  large  extent  these  problems  have  resulted  from 
the  lack  of  coherent  policy  or  overall  design.  Federal  housing  and 
urban  development  programs  have  grown  piecemeal.  Frequently,  they 
have  been  adopted  in  response  to  problems  related  only  tangentiaily 
to  decent  shelter.  As  frequently,  they  have  been  adopted  to  deal  wi€h 
problems  that  other  housing  and  urban  development  programs  have 
helped  create  in  the  first  instance.  Despite  recent  efforts  to  prov 
guidance  and  focus,  today,  after  more  than  four  decades  of  experi- 
ence, there  is  no  comprehensive  policy  that  governs  these  programs. 
Like  the  famous  pudding  that  Winston  Churchill  rejected,  Federal 
housing  and  urban  development  programs  have  lacked  a  theme. 

Federal  Involvement  in  Housing  and  Urban  Development 

the  early  years 

The  advent  of  Federal  homing  programs 

Considering  the  overriding  importance  of  housing  to  the  quality 
of  life  people  lead,  it  is  surprising  that  the  Federal  Government 
played  virtually  no  role  until  relatively  recently.  Before  the  1930s. 
] lousing  was  almost  entirely  a  private  matter.  The  parties  involved 
in  a  housing  transaction  consisted  of  the  private  builder,  the  priv  i  i 
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real  estate  broker,  the  private  mortgage  lending  institution,  and  the 
private  home  seeker.  To  be  sure,  local  government  played  a  role,  but 
it  was  essentially  the  negative  one  of  requiring  compliance  with  local 
zoning  laws,  building  codes,  and  the  like.  Governmental  assistance  to 
help  families  secure  decent  housing  was  unknown,  and  the  Federal 
Government,  except  for  some  temporary  forays  into  the  housing  field 
during  the  First  World  War,  played  no  part  at  all.  The  private  home- 
seeker  was  strictly  on  his  own. 

Expectedly,  home  ownership  was  difficult  for  most  families. 
Mortgage  terms  were  rigorous,  with  the  typical  financing  vehicle  con- 
sisting of  a  short-term,  unamortized  mortgage  requiring  a  high  down 
payment,  frequently  50  percent  of  the  total  loan.  In  1920,  barely  40 
percent  of  the  nonf arm  housing  units  in  the  country  were  owned  by 
the  occupants. 

During  the  decade  of  the  1930's,  however,  the  Federal  Government 
aggressively  entered  the  housing  field  and  quickly  became  its  main- 
stay. The  factors  underlying  Federal  entrance  into  this  previously 
private  field  dictated  the  nature  of  Federal  involvement  for  decades 
to  come,  and,  indeed,  are  partly  responsible  for  the  lack  of  coherent 
Federal  housing  policy. 

Federal  entrance  into  housing  was  largely  a  response,  not  to  a  hous- 
ing crisis,  but  to  a  more  general  economic  crisis,  the  depression  of  the 
1930's.  The  concern  of  Congress  in  enacting  the  New  Deal  housing 
legislation  was  as  much  Avith  revitalizing  the  Nation's  credit  machin- 
ery and  stimulating  employment  as  with  providing  decent  hous- 
ing for  Americans.  Thus,  in  1932,  after  the  depression  had  hit  but 
before  the  New  Deal  had  even  begun,  Congress  passed  the  Federal 
Home  Loan  Bank  Act,  providing  for  a  nation-wide  system  of  credit 
available  to  savings  and  loan  associations,  the  Nation's  principal 
home  financing  institutions.  The  next  year,  Congress  provided  for 
Federal  charters  to  savings  and  loans,  and  in  1934,  Congress  estab- 
lished a  system  of  Federal  insurance  of  accounts  in  these  institutions. 
This  legislation  was  aimed  principally  at  restoring  confidence  and 
stability  in  the  troubled  savings  and  loan  industry  and  only 
coincident ially  at  providing  housing. 

This  oblique  approach  to  housing  was  also  reflected  in  1934  in  the 
establishment  of  the  Federal  Housing  Administration,  with  its  sys- 
tem of  mortgage  insurance  and,  four  years  later,  of  the  Federal  Na- 
tional Mortgage  Association,  which  provided  a  secondary  market  for 
FHA  insured  loans.  (Ten  years  later,  toward  the  end  of  the  Second 
World  War,  Congress  established  the  Veterans  Administration  loan 
guarantee  program  which  was  virtually  identical  in  function  to  the 
FHA  mortgage  insurance  program.)  Again,  the  principal  aim  was 
to  revitalize  credit  machinery,  and  coincidentially  to  enable  American 
f  amilies  to  secure  good  housing. 

The  emphasis  of  this  early  legislation  established  the  focus  and 
limitation  of  Federal  concern  with  housing  for  years  to  come.  Facilita- 
tion of  private  housing  credit  through  traditional  credit  channels, 
not  housing  construction,  would  be  the  Federal  Government's  prin- 
cipal role.  Moreover,  the  benefits  offered  to  the  home  seeking  public 
were  offered  under  the  prevailing  rules  of  the  housing  market  place. 
To  be  sure,  FHA,  through  the  mortgage  insurance  program,  revolu- 
tionized the  housing  and  home  finance  industry  by  making  available 
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loans  that  carried  low  interest  rates,  full  amortization,  long  lei-ms, 
and  low  down  payments.  This,  indeed,  brought  home  ownership  within 
;  be  reach  of  miliions  of  American  families,  but  only  those  who  could 
afford  housing  at  market  prices.  By  the  same  token,  the  Homeowners' 
Loan  Corporation,  created  in  1933,  through  its  refinancing  program 
helped  savo  the  homes  of  more  than  a  million  Americans  who  other- 
wise would  have  lost  them  through  foreclosure.  But  again,  the  benefits 
HOLC  offered  were  available  only  to  those  who  could  pay  the  going 
market  rate. 

At  the  same  time,  however,  Congress  was  making  some  effort  in  the 
direction  of  housing  people  who  could  not  afford  market  prices  or 
rents.  In  1937,  Congress  established  the  low-rent  public  housing  pro- 
gram, administered  by  a  new  agency,  the  United  States  Housing  Au- 
thority. The  program  was  aimed  at  providing  decent  housing  for  the 
poor.  Unlike  earlier  Federal  housing  efforts,  the  public  housing  pro- 
gram did  not  operate  through  traditional  mortgage  lending  institu- 
tions to  facilitate  private  credit.  Rather,  the  program  involved  Fed- 
eral loans  and  annual  contributions  to  enable  State  and  local  agencies 
to  construct  and  maintain  public  housing  projects  in  which  the  poor 
could  find  decent  shelter. 

Here,  too,  the  program  was  concerned  only  partly  with  housing. 
While  the  public  housing  program  was,  of  course,  aimed  at  providing 
housing  for  the  poor,  its  adoption  was  as  much  a  reflection  of  con- 
gressional concern  over  relieving  high  unemployment  in  the  construc- 
tion industry  as  with  housing  the  poor. 

By  1938,  barely  half  a  decade  after  the  Federal  Government  first 
involved  itself  in  housing,  the  basic  machinery — agencies  and  pro- 
grams— had  already  been  established.  Housing  credit  was.  and  would 
remain,  the  principal  mechanism  by  which  the  Federal  Government 
would  operate,  and  the  Federal  Government  would  work  largely 
through  the  traditional  channels  of  the  housing  market.  These  pro- 
grams and  agencies  were  established  as  temporary  measures,  measures 
of  expediency,  with  no  long  range  housing  policy  or  design  in  mind. 
Indeed,  it  was  commonly  thought  that  Federal  involvement  in  housing 
would  be  only  temporary  and  that  once  the  effects  of  the  economic  de- 
pression wore  off,  the  Federal  Government  would  depart  and  housing 
would  asrain  be  a  private  matter  in  which  the  Federal  Government 
would  play  no  part. 

Housing  discrimination  as  national  policy 

Federal  entrance  into  the  housing  field  in  the  19-Ws  was  expedient 
and  lacked  an  overall  policy  to  guide  the  newly  created  agencies  and 
programs.  This  had  the  important  and  lasting  side  effect  of  establish- 
ing certain  assumptions  maintained  bv  the  private  housing  and  homei 
finance  industry  as  operating  Federal  policy.  Chief  among  these  was* 
that  racial  discrimination  and  segregation  were  good  business.  This! 
policy  governed  the  new  agencies  arid  programs  for  nearly  three  dec-; 
ades  and  helped  establish  and  rigidifv  the  racially  segregated  residen- 
tial patterns  that  typify  our  metropolitan  areas  today. 

Thus  the  Federal  Fome  Loan  Bank  Board,  so  important  to  strength- 
ening and  stabilizing  the  savings  and  loan  industry,  and  the  Home 
Ownors'  Loan  Corporation,  which  helped  more  than  a  million  Ameri- 
can families  rescue  their  homes  from  foreclosure,  both  openly  followed 


135 


policies  favoring  racially  segregated  neighborhoods.  When  HOLC  ac- 
quired homes  in  white  neighborhoods  and  offered  them  for  sale,  black 
families  were  not  permitted  to  buy  them.  And  when  this  agency  made 
loans,  its  policy  was  to  do  so  only  if  they  were  used  to  preserve  racial 
segregation. 

By  far  the  most  significant  Federal  agency  in  this  regard  was  FHA. 
In  many  important  respects,  this  agencv  was  a  powerful  beneficial 
force.  FHA  truly  revolutionized  the  housing  and  home  finance  indus- 
try, changing  and  liberalizing  long-standing  mortgage  policies  so  that 
home  ownership  was  brought  within  the  reach  of  millions  of  families. 
The  agency  introduced  the  modern  financing  vehicle  of  the  low  down 
payment,  long  term,  fully  amortized  mortgage.  The  low  down  pay- 
ment feature  enabled  families  that  had  not  accumulated  a  great  deal 
of  capital  nonetheless  to  become  homeowners.  The  long  term — fre- 
quently 30  years  or  more — reduced  monthly  payments  to  manageable 
size.  Full  amortization  relieved  homeowners  of  the  harsh  burden  of 
a  large  "balloon"  payment,  a  factor  responsible  for  so  many  foreclo- 
sures during  the  depression. 

Thus,  FHA  led  the  housing  and  home  finance  industry  into  the  mod- 
ern era  of  liberal  mortgage  finance.  The  FHA  home  financing  vehicle 
soon  became  the  standard  one,  used  for  private,  "conventional"  loans 
as  well  as  those  underwritten  by  FHA.  This  redounded  spectacularly 
to  the  benefit  of  the  home  buying  public.  By  1970,  well  over  three  of 
every  five  housing  units  were  owned  by  the  families  that  occupied 
them. 

In  formulating  its  policies  on  race,  however,  FHA  slavishly  adopted 
the  assumptions  of  the  private  housing  industry,  that  discrimination 
and  segregation  were  socially  desirable  and  economically  necessary. 
Indeed,  FHA  soon  outdid  private  industry  in  the  zeal  with  which  it 
pursued  its  policy  of  racial  homogeneity. 

Its  Underwriting  Manual  during  the  1930's  and  early  1940's  pro- 
claimed the  adverse  effects  on  neighborhoods  of  the  "infiltration  of 
.  .  .  inharmonious  racial  groups,"  and  warned  that  "a  change  in  social 
or  racial  occupancy  generally  contributes  to  instability  and  a  decline 
in  values."  FHA  was  also  concerned  with  the  effect  of  the  racial  com- 
position of  schools  on  neighborhoods.  The  Manual  warned : 

If  the  children  living  in  ...  an  area  (otherwise  favorable)  are  compelled  to 
attend  schools  where  the  majority  or  a  considerable  number  of  the  pupils  repre- 
sent ...  an  incompatihle  racial  element,  the  neighborhood  under  consideration 
will  prove  far  less  stable  and  desirable  than  if  this  condition  did  not  exist. 

As  a  means  of  assuring  against  residential  desegregation,  the  Man- 
ual recommended  the  filing  of  restrictive  covenants  for  the  "prohibi- 
tion^ the  occupancy  of  properties  except  by  the  race  for  which  they 
are  intended."  Indeed.  FHA  was  a  principal  proselytizer  and  popu- 
larizer  of  racially  restrictive  covenants,  making  them  commonplace  on 
deeds  for  many  thousands  of  suburban  subdivision  homes — those  con- 
ventionally financed  as  well  as  those  underwritten  by  FHA.  FHA  has 
been  accurately  described  as  "a  sort  of  'typhoid  mary'  of  racial  cove- 
nants." In  1948,  the  Supreme  Court  of  the  United  States,  in  the  famous 
case  of  Shelley  v.  Kraemer.  ruled  that  these  racially  exclusionary  cove- 

i  nants  were  unenforceable  by  the  courts.  It  took  FHA  and  its  sister 
agencv,  VA,  an  additional  two  years  to  change  their  own  policy  on 

[  racial  covenants. 
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The  impact  of  FHA's  racial  policies  during  its  early  years  was  enor- 
mous and  is  still  being  felt.  The  agency  was  a  major  factor  in  the  sub- 
urban housing  boom  that  began  in  the  1930's.  Further,  just  as  FHA 
assumed  a  leadership  role  in  the  housing  and  home  finance  industry 
through  its  new  financing  techniques,  its  policies  on  housing  discrimi- 
nation and  segregation  stamped  the  Federal  Government's  seal  of  ap- 
proval on  such  discriminatory  practices. 

To  be  sure,  the  Federal  Government  did  not  create  housing  discrimi- 
nation and  segregation.  That  existed  well  before  the  Federal  Govern- 
ment entered  the  housing  scene.  But  through  FHA,  as  well  as  other 
newly  created  Federal  agencies,  the  Federal  Government  had  the  op- 
portunity to  bring  about  significant  changes  in  existing  discriminatory 
practices.  Just  as  its  example  in  establishing  liberal  mortgage  finance 
terms  had  brought  about  a  radical  change  in  the  assumptions  and 
practices  of  the  private  market,  FHA's  example — and  insistence — 
might  well  have  effected  similar  changes  in  industry  assumptions  and 
practices  on  race.  This  opportunity  was  entirely  lost.  FHA's  insistence 
on  racially  homogeneous  neighborhoods  resulted  in  the  almost  total 
exclusion  of  minorities  from  participation  in  the  benefits  of  its  pro- 
grams.  FHA  policy,  as  one  observer  characterized  it,  was  "separate  for 
whites  and  nothing  for  blacks." 

The  only  Federal  agency  that  deviated  from  the  otherwise  uniform 
Federal  policy  of  racial  discrimination  was  the  United  States  Housing 
Authority,  responsible  for  administering  the  low-rent  public  housing 
program.  Early  on,  this  agency  established  a  firm  policy  of  insisting 
on  equitable  participation  of  minorities,  not  only  as  tenants  but  also 
in  construction  and  management.  Under  this  policy,  designated  the 
"racial  equity  formula,"  racial  minorities  were  assured,  and  in  fact  re- 
ceived, their  fair  share  of  units  provided  under  the  public  housing 
program.  Further,  the  agency  created  a  race  relations  service  with  re- 
sponsibility to  review  public  housing  programs  to  assure  that  racial 
equity  was  achieved.  From  the  beginning,  however,  the  policy  of  the 
United  States  Housing  Authority  was — 'and  remained  for  some  25 
years — to  permit  local  public  housing  authorities  to  maintain  racially 
segregated  projects.  Nearly  all  did. 

A  comparison  of  the  operation  of  the  FHA  and  VA  programs,  and 
the  low-rent  public  housing  program  demonstrates  the  substantial  im- 
pact that  Federal  housing  programs  have  had  in  establishing  and  per- 
petuating the  sharp  disparity  in  the  racial  and  economic  stratification 
that  exists  in  metropolitan  areas. 

First,  the  volume  of  housing  produced  under  the  FHA  and  VA  pro- 
grams was  enormous,  while  the  number  of  housing  units  produced  un- 
der the  public  housing  program  was  almost  miniscule.  For  example, 
during  the  early  1950's  FHA  and  VA  were  responsible  for  nearly  half 
the  approximately  million  and  a  half  new  housing  units  produced  an- 
nually throughout  the  country.  By  contrast,  the  public  housing  pro- 
gram produced  an  average  of  fewer  than  25,000  units  per  vear.  As  late 
as  1968,  more  than  30  years  after  the  public  housing  program  had  been 
established,  it  had  produced  fewer  than  750,000  units,  about  half  the 
number  being  produced  in  a  single  year  for  the  affluent  under  FHA, 
VA.  and  conventional  programs. 

Second,  FHA  and  VA  were,  and  to  a  large  extent  still  are,  suburban 
oriented.  During  the  peak  years  of  these  two  agencies,  nearly  all  of 
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their  considerable  activity  was  undertaken  in  the  suburbs.  Housing  in 
the  central  city  was  virtually  ineligible  for  FHA  or  VA  assistance. 
Public  housing,  however,  to  the  extent  it  operated  in  metropolitan 
areas,  was  almost  entirely  a  central  city  program. 

This  confinement  of  public  housing  to  central  cities  was  a  result,  in 
large  part,  of  restrictions  in  the  public  housing  law  which  did  not  apply 
to  FHA  or  YA.  Thus  FHA  and  VA  could  operate  freely  throughout 
metropolitan  areas  with  no  restrictions  other  than  normal  require- 
ments that  the  housing  conform  to  local  zoning  and  other  land  use 
regulations.  These  presented  no  real  obstacles  in  that  suburban  juris- 
dictions generally  welcomed  FHA  and  VA  housing,  and  the  affluent 
families  that  occupied  it.  Under  the  public  housing  law,  efforts  to  pro- 
vide housing  for  the  poor  outside  central  cities  were  undermined  by 
statutory  restrictions. 

The  geographical  jurisdiction  of  low-rent  public  housing  authorities 
was  determined  under  State  law.  In  most  States  jurisdiction  was  lim- 
ited. Public  housing  authorities  were  not  permitted  to  operate  outside 
the  boundaries  of  the  municipality  in  which  they  were  established. 
Thus,  under  the  laws  of  most  States,  central  city  public  housing 
authorities  were  powerless  to  construct  housing  outside  the  confines 
of  the  central  cities.  Moreover,  even  in  those  few  States  where  central 
city  public  housing  authorities  had  jurisdiction  to  operate  outside  the 
central  city,  Federal  law  required  that  the  authorities  must  secure 
"cooperation  agreements"  from  the  local  governing  bodies  of  the  ju- 
risdictions in  which  they  sought  to  construct  public  housing.  These 
"cooperation  agreements"  provided  a  tax  exemption  for  the  project  and 
agreement  from  the  local  governing  bodies  to  provide  ordinary 
municipal  services  to  the  project. 

While  central  cities,  where  the  poor  were  increasingly  concentrated, 
had  no  choice  but  to  take  the  steps  necessary  to  provide  public  housing, 
suburban  jurisdiction  which,  in  large  part  through  FHA  and  VA  pro- 
grams, were  increasingly  becoming  havens  for  the  affluent,  could  easily 
keep  out  public  housing  and  the  poor  who  would  occupy  it  by  the 
simple  expedient  of  not  signing  a  "cooperation  agreement" — in  short, 
by  doing  nothing.  As  late  as  1966,  according  to  a  study  by  the  U.S. 
Commission  on  Civil  Eights,  there  had  been  only  one  instance  in  which 
a  central  city  public  housing  authority  had  built  public  housing  out- 
side the  central  city.  In  the  Cincinnati,  Ohio,  area,  the  central  city 
housing  authority  had  provided  a  total  of  76  public  housing  units  in  a 
black  enclave  outside  the  central  city. 

Third,  FHA  and  VA  operated  under  a  white-only  policy  in  which 
those  minorities  who  could  afford  housing  at  market  prices  were  almost 
totally  excluded  from  participation.  The  public  housing  program,  with 
its  racial  equity  formula,  insisted  that  minorities  get  their  fair  share 
of  the  low-rent  units  based  on  need.  Racial  minorities  were,  and  still 
are,  disproportionately  overrepresented  among  lower-income  families. 
The  public  housing  program  increasingly  became  a  significant  housing 
resource  for  minorities.  As  noted  earlier,  however,  under  long-standing 
public  housing  policy,  local  authorities  could  and  did  operate  the  pro- 
gram on  a  rigidly  segregated  basis.  Thus,  tenants  were  assigned  to 
racially  homogeneous  projects,  and  sites  were  selected  on  the  basis  of 
the  race  of  the  people  who  would  live  in  the  projects. 
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These  three  housing  programs  had  a  profound  influence  in  the 
development  of  racial  and  economic  residential  patterns  in  metropoli- 
tan areas.  The  effects  are  still  with  us.  FHA  and  VA  produced  many 
millions  of  standard  housing  units,  nearly  all  located  in  the  suburbs 
and  nearly  all  occupied  by  whites.  The  public  housing  program  pro- 
duced only  a  comparative  handful  of  units  for  the  poor.  Nearly  all 
were  located  in  central  cities,  occupied  disproportionately  by  racial 
minorities,  and  on  racially  segregated  basis.  The  net  effect  was  to  estab- 
lish rigid  racial  and  economic  stratification  in  metropolitan  areas,  with 
the  suburbs  constituting  a  "white  noose"  of  relative  affluence  surround- 
ing central  cities  consisting  increasingly  of  those  who  were  poor  and 
black.  By  1970,  more  than  a  third  of  ail  central  city  families  had  in- 
comes below  the  poverty  level.  Black  people,  who  represented  only 
about  10  percent  of  the  total  population,  were  more  than  20  percent  of 
the  central  city  population.  Within  central  cities  as  well,  the  same 
pattern  of  racial  and  economic  stratification  was  reflected. 

The  activities  of  these  three  Federal  housing  agencies  were  not  car- 
ried out  under  any  comprehensive  Federal  housing  policy,  but  accord- 
ing to  the  narrow,  parochial  attitudes  and  perceptions  of  economic 
feasibility  and  social  desirability  held  by  officials  of  the  individual 
agencies,  themselves.  Thus,  during  their  first  decade  and  a  half  of 
operation,  Federal  housing  programs  laid  the  foundation  for  the  dra- 
matic demographic  changes  that  have  occurred  in  metropolitan  areas, 
not  through  conscious  Federal  policy — for  there  was  no  such  thing — 
but  almost  through  inadvertence. 

In  1949,  Congress  addressed  itself,  for  the  first  time,  to  the  matter 
of  a  national  housing  policy.  In  passing  the  Housing  Act  of  1949, 
Congress  said : 

The  Congress  hereby  declares  that  the  general  welfare  and  security  of  the 
Nation  and  the  health  and  living  standards  of  its  people  require  housing  pro- 
duction and  related  community  development  sufficient  to  remedy  the  serious 
housing  shortage,  the  elimination  of  substandard  and  other  inadequate  housing 
through  the  clearance  of  slums  and  blighted  areas,  and  the  realization  as  soon  as 
feasible  of  the  goal  of  a  decent  home  and  a  suitable  living  environment  for  every 
American  family,  thus  contributing  to  the  development  and  redevelopment  of 
communities  and  to  the  advancement  of  the  growth,  wealth,  and  security  of  the 
Nation. 

Congress  also  established  as  firm  policy  that  the  national  housing 
objective  would  be  achieved  mainly  through  private  enterprise  and 
that  the  role  of  government  would  be  to  assist  private  enterprise,  thus 
confirming  as  national  policy  what  had,  in  fact,  been  unofficially  estab- 
lished a  decade  and  a  half  earlier. 

While  this  proclamation  of  a  national  housing  goal  was  a  significant 
first  step,  the  goal  that  was  proclaimed — "a  decent  home  and  a  suitable 
living  environment  for  every  American  family" — was  too  general  to 
provide  specific  guidance  in  the  actual  operation  of  Federal  programs. 
Not  until  many  years  later  was  there  an  effort  even  to  quantify  that 
goal  in  terms  of  the  number  of  housing  units  needed.  To  this  day,  Con- 
gress has  not  satisfactorily  addressed  the  question  of  how  the  national 
housing  goal  should  relate  to  the  quality  of  life  and  the  kind  of  society 
the  Nation  seeks  to  achieve. 
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THE  MIDDLE  TEARS 

Federal  'policy  on  housing  discrimination 

If  the  early  years  of  Federal  involvement  in  housing  and  urban 
development  were  characterized  by  virulent  racial  discrimination  in 
the  operation  of  Federal  programs,  in  the  middle  years — roughly  1950 
to  1962 — the  Federal  Government  assumed  an  official  posture  of  neu- 
trality. That  is,  while  Federal  agencies,  particularly  FHA,  had  in- 
sisted on  racial  discrimination  or,  at  best,  rigid  racial  segregation,  in 
the  operation  of  these  programs  during  the  first  decade  and  a  half, 
during  the  middle  years,  they  largely  maintained  a  hands-off  policy. 
The  impetus  for  this  change  in  Federal  policy  came  from  the  courts, 
specifically,  the  landmark  1948  decision  of  the  Supreme  Court  of  the 
United  States  in  Shelley  v.  Kraemer,  holding  that  judicial  enforce- 
ment of  racially  restrictive  covenants  was  unconstitutional. 

FHA  and  VA,  which  previously  had  encouraged  the  filing  of  these 
covenants  on  property  financed  through  their  programs,  reacted — 
slowly,  to  be  sure,  but  dramatically — to  this  decision.  The  two  agen- 
cies announced  that  they  would  refuse  to  insure  or  guarantee  mortgage 
loans  on  property  carrying  racially  restrictive  covenants  filed  of  record 
after  February  15,  1950.  Thus,  it  took  these  agencies  nearly  two  years 
to  respond  to  the  announced  law  of  the  land.  Moreover,  the  new  policy 
had  no  application  to  housing  which  carried  restrictive  covenants 
filed  before  February  1950.  Nonetheless,  the  change  was  an  important 
one  and  led  to  other  policy  changes. 

FHA  also  announced  that  the  racial  composition  of  a  neighborhood 
would  no  longer  be  a  consideration  in  determining  eligibility  for  FHA 
mortgage  insurance.  In  1951,  FHA  announced  a  policy  that  all  housing 
repossessed  by  the  agency  would  be  administered  on  a  nonsegregated 
basis.  Two  years  later,  FHA  announced  the  intention  of  taking  active 
steps  to  encourage  the  development  of  demonstration  open  occupancy 
projects.  Still  later  FHA  and  VA  both  adopted  policies  of  refusing 
to  insure  or  guarantee  loans  for  discriminatory  builders  in  States 
which  maintained  fair  housing  laws. 

Thus,  in  a  period  of  less  than  a  decade,  FHA  and  VA,  the  key  Fed- 
eral housing  agencies,  made  nearly  a  complete  turn  about  in  policy, 
from  one  of  actively  encouraging  and  insisting  upon  housing  discrim- 
ination and  segregation  to  one  of  encouraging  open  occupancy.  The 
change,  however,  was  more  one  of  form  than  of  substance.^  The  deci- 
sions concerning  housing  discrimination  were  still  left  to  individual 
builders  and  lenders,  and  neither  FHA  nor  VA  would  interfere  if  these 
private  builders  and  lenders  chose  to  continue  policies  of  racial  dis- 
crimination. The  new  policy  on  repossessed  housing  also  proved  little 
more  than  a  facade.  Repossessed  housing  in  white  areas  was  assigned 
"o  white  brokers  for  disposition  to  their  white  clientele,  while  the  rela- 
tively few  houses  in  minority  areas  were  assigned  to  minority  brokers 
for  disposition  to  their  minority  clientele.  Even  in  those  States  which 
naintained  fair  housing  laws,  where  FHA  and  VA  policy  both  theo- 
retically called  for  debarment  of  discriminatory  builders,  neither 
agency  ever  actually  disqualified  a  builder  for  discriminatory 
practices. 
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The  practical  ineffectiveness  of  the  changes  in  FHA  and  VA  policy 
is  demonstrated  by  the  fact  that  as  of  1959,  it  was  estimated  that  less 
than  2  percent  of  the  new  homes  provided  through  FHA  mortgage 
insurance  since  the  end  of  the  second  World  War  had  been  available 
to  minorities. 

A  Supreme  Court  decision  of  importance  equal  to  Shelley  caused  no 
change  in  policy  on  the  part  of  the  agency  that  administered  the  low- 
rent  public  housing  program.  In  1954,  the  Supreme  Court  decided  the 
case  of  Brown  v.  Board  of  Education  of  Topeka,  holding  that  govern- 
mentally  enforced  or  sanctioned  segregation  in  education  was  uncon- 
stitutional. It  was  quickly  apparent  that  this  decision  was  not  limited 
to  education  alone,  but  applied  with  equal  force  to  segregation  in  other 
governmcntally  operated  programs,  including  low-rent  public  housing. 
Indeed,  at  least  two  United  States  courts  of  appeals  expressly  ruled, 
within  two  years  after  the  Brown  decision,  that  segregation  in  public 
housing  was  unconstitutional.  Nonetheless,  the  Public  Housing  Ad- 
ministration (successor  to  the  United  States  Housing  Authority)  con- 
tinued its  policy  of  permitting  the  establishment  of  segregated  public 
housing  projects  by  local  public  housing  authorities. 

The  policies  of  other  key  agencies  having  housing  and  home  finance 
functions  remained  virtually  unchanged  through  these  middle  years. 
In  1961,  the  United  States  Commission  on  Civil  Rights  examined  the 
policies  of  the  four  Federal  agencies,  (Federal  Home  Loan  Bank 
Board,  Comptroller  of  the  Currency,  Federal  Reserve  Board,  and 
Federal  Deposit  Insurance  Corporation)  that  regulate  and  benefit 
lending  institutions  responsible  for  most  of  the  "conventional"  (non- 
FHA  or  VA  financing  for  housing.  The  institutions  are  savings  and 
loan  associations,  commercial  banks,  and  mutual  savings  banks.  Of 
the  four  agencies,  only  one — the  Federal  Home  Loan  Bank  Board 
(which  supervises  savings  and  loans  associations) — had  taken  any 
action  to  prevent  discrimination  by  its  regulated  savings  and  loans. 
In  June  1961.  the  Board  adopted  a  resolution  against  racial  discrim- 
ination in  mortgage  lending  by  the  institutions  it  regulates.  The 
resolution  reflected  nothing  more  than  a  formal  change  in  Board 
policy,  with  no  provision  of  any  kind  for  enforcement.  The  other  three 
agencies,  however,  had  not  only  taken  no  similar  action,  but  expressed 
themselves  uniformly  in  opposition  to  taking  it. 

The  1950's  represented  the  period  of  greatest  FHA  and  VA  activity. 
Not  coincidentally,  it  also  was  the  period  of  the  massive  suburban 
housing  boom.  In  short,  it  was  a  period  of  housing  bonanza  for  mid- 
dleclass,  white  suburban  homeseekers.  For  lower  income  families,  how- 
ever, the  period  was  something  less  than  a  bonanza.  The  low-rent  pub- 
lic housing  program  remained  the  only  Federal  program  capable  of 
meeting  the  housing  needs  of  families  unable  to  afford  housing  at  mar- 
ket prices  and  rents.  It  was  producing  only  a  handful  of  housing  units 
in  relation  to  the  enormous  need.  In  1949,  Congress,  in  recognition  of 
the  need  for  vastly  increasing  the  production  of  decent  housing  for  the 
Nation's  poor,  announced  the  goal  of  more  than  800,000  low-rent 
public  housing  units,  to  be  constructed  over  the  next  6  years.  The  very 
next  year,  however,  with  the  outbreak  of  the  Korean  War,  the  public 
housing  program  was  sharply  cut  back  and  continued  to  limp  along  at 
the  old,  low  rate  of  production.  Moreover,  insofar  as  the  program 
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operated  in  metropolitan  areas,  it  continued  to  operate  as  a  central  city 
only  program  and  on  a  rigidly  segregated  basis. 

Impact  of  Federal  urban  development  programs 

During  the  1950's,  the  Federal  Government,  for  the  first  time, 
adopted  large-scale  new  programs  to  assist  in  urban  development  as 
well  as  housing.  These  new  programs  were  addressed  both  to  the  needs 
of  central  cities  and  of  the  suburbs  that  had  been  established  in  large 
part  through  FHA  and  VA  programs.  They  had  the  effect,  both 
through  their  success  and  failure,  of  sharpening  the  split  between 
cities  and  suburbs  and  intensifying  racial  and  economic  stratification. 

Thus,  Federal  monies  were  made  available  to  suburbs  and  other 
smaller  communities  for  a  variety  of  public  facilities.  These  enabled 
suburban  municipalities  to  become  self-sufficient  and  further  reen- 
forced  their  sense  of  separateness  and  independence  from  the  central 
cities. 

At  the  same  time,  the  Federal  Government  undertook  a  major  effort 
to  assist  central  cities.  As  early  as  1949,  Congress,  in  recognition  of 
the  growing  problems  of  urban  decay  initiated  a  massive  new  program 
of  slum  clearance.  Five  years  later,  this  program  was  broadened  into 
one  of  "urban  renewal,"  aimed  at  nothing  less  than  revitalizing  the 
Nation's  central  cities.  Among  the  key  requirements  of  urban  renewal 
was  that  participating  cities  must  adopt  a  "workable  program  for  com- 
munity improvement,"  to  demonstrate  that  the  cities  were  taking  ac- 
tion on  their  own  to  face  up  to  local  problems.  A  principal  aim  of  the 
program  was  to  attract  both  white,  middle  class  residents  who  had 
left  the  central  city  for  the  suburbs  and  the  businesses  that  had  fol- 
lowed them  to  suburban  areas.  It  operated  mainly  through  clearance 
of  slum  areas,  to  be  replaced  by  residential  structures  and  commercial 
facilities  that  would  be  attractive  to  middle  class  families  and  com- 
mercial enterprise. 

Central  city  minorities  soon  viewed  the  urban  renewal  program  as 
a  threat  to  their  vital  interests.  With  considerable  justification,  the 
program  was  denominated  "Xegro  Removal".  Black  people,  dispro- 
portionately overrepresented  among  the  central  city  poor,  were  also 
disproportionately  overrepresented  among  those  displaced  in  the  name 
of  urban  renewal.  There  was  no  adequate  provision  for  relocating  these 
families.  Although  two  new  FHA  programs  were  established,  one,  the 
220  program,  to  provide  housing  on  urban  renewal  sites,  and  the  other, 
the  221  program,  to  provide  relocation  housing  for  families  displaced, 
these  programs  served  only  families  who  could  pay  market  prices  and 
rents,  and  were  of  no  assistance  to  the  poor.  For  these  people,  public 
housing,  already  burdened  with  long  waiting  lists,  was  the  only  pro- 
gram capable  of  meeting  their  relocation  needs.  The  net  effect  was 
frequently  the  self-defeating  one  of  forcing  displaced  families  to 
double  up  in  overcrowded  housing  in  other  parts  of  the  city,  hastening 
the  process  of  urban  decay.  At  the  same  time,  the  program  failed  to 
reverse  the  trend  toward  suburbanization  of  middle  class  families  or 
to  attract  back  in  significant  numbers  the  commercial  enterprises  that 
had  followed  them  to  the  suburbs. 

The  one  program  that  had  perhaps  the  most  profound  impact  in 
exacerbating  the  problems  of  metropolitan  areas  was  the  Federal  Aid 
Highway  Program,  established  in  the  mid-1950?s.  Funded  almost  en- 
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1  irol v  #itH  massive  Federal  grants,  the  program  had  the  laudable  aim 
of  unclogging  congested  highways  a7id  easing  travel  between  and 
within  metropolitan  areas.  In  doing  so,  the  highway  program  gave 
even  greater  impetus  to  the  suburban  housing  boom.  It  also  created 
additional  large-scale  problems  of  dislocation.  The  concerns  of  the 
Federal  Highway  Administration  were  with  logistics  and  economics, 
not  social  welfare.  Thus,  in  determining  the  path  a  highway  would 
take  the  agency  considered  two  principal  factors :  the  shortest  distance 
between  point  "a"  and  "b",  and  the  cost  to  the  government,  including 
the  cost  of  reimbursing  those  whose  homes  were  in  the  way  and  had  to 
be  levelled.  The  least  expensive  homes,  of  course,  were  generally  occu- 
pied by  poor  people,  frequently  minorities.  These  were  the  people  most 
often  displaced,  with  little  assistance  available  for  relocation. 

By  the  end  of  the  1950's,  the  pattern  of  racial  and  economic  separa- 
tion between  city  and  suburb  had  hardened.  Suburbs,  mainly  white 
and  affluent,  were  the  dominant  social,  economic,  and  political  force 
in  metropolitan  areas.  In  a  period  of  substantial  population  growth 
nation-wide,  many  central  cities  actually  lost  population,  and  the  pop- 
ulation that  remained  was  increasingly  poor  and  increasingly  black. 
By  I960,  Washington,  D.C.  was  already  a  majority  black  city,  while 
its  suburbs  were  nearly  all-white.  Other  cities,  such  as  Cleveland, 
Ohio;  Newark,  New  Jersey;  Gary,  Indiana;  and  Atlanta,  Georgia: 
were  having  similar  experiences.  Federal  programs,  which  were  per- 
mitted to  operate  on  a  racially  discriminatory  or  segregated  basis,  had 
contributed  significantly  to  this  stark  demographic  phenomenon. 

THE  LATER  YEARS 

By  the  beginning  of  the  1960's  the  Federal  Government  had  become 
a  major  force  in  housing  and  urban  development.  Its  programs,  how- 
ever, were  operating  to  sharpen  the  inequities  between  white  and  black, 
affluent  and  poor,  and  suburbs  and  cities.  Over  the  next  decade  and  a 
half,  important,  even  sweeping,  changes  were  made.  The  Federal  Gov- 
ernment became  a  strong  proponent  of  fair  housing.  It  addressed  itself 
vigorously  to  meeting  the  housing  needs  of  lower-income  people  and 
it  began  taking  steps  in  an  effort  to  reverse  the  pattern  of  racial  and 
economic  stratification  in  metropolitan  areas. 

FAIR  HOUSING 

Since  1962,  the  Federal  Government  has  come  under  increasingly 
strict  mandates  of  equal  housing  opportunity.  These  mandates  have 
emanated  from  all  three  branches — the  Executive,  the  Congress,  and 
the  Courts. 

Executive  order  on  equal  opportunity  in  housing 

In  his  1960  campaign  for  the  presidency,  then  Senator  John  F.  Ken- 
nedy declared  that  the  President  could  and  should  eliminate  housing 
discrimination  through  an  Executive  Order — "a  stroke  of  the  pen". 
He  promised  that,  if  elected,  he  would  issue  such  an  Executive  Order. 

In  November,  1962,  President  Kennedy  issued  the  Executive  Order 
on  Equal  Opportunity  in  Housing.  The  Order  was  of  great  impor- 
tance, principally  because  it  represented  the  first  official  action  of  the 
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Federal  Government  mandating  equal  housing  opportunity.  The 
Order's  coverage,  however,  was  disappointing  in  at  least  two  respects. 

First,  it  was  limited  to  public  housing,  housing  provided  on  urban 
renewal  land,  and  housing  provided  through  FHA  and  VA  programs. 
Excluded  was  housing  provided  through  conventional  financing  by 
savings  and  loans  associations,  commercial  banks,  and  mutual  sav- 
ings banks,  nearly  all  of  which  were  strictly  regulated  and  gener- 
ously benefitted  by  the  Federal  Government.  Second,  the  Order's  man- 
date of  nondiscrimination  was  limited  to  housing  provided  under 
Federal  aid  agreements  signed  after  the  Order's  effective  date  of 
November  20,  1962.  Thus,  the  millions  of  units  already  provided 
through  FHA  and  VA  programs,  as  well  as  the  hundreds  of  thou- 
sands of  public  housing  units  already  constructed,  were  not  covered. 
Moreover,  because  of  the  long  lead  time  between  the  signing  of  a 
Federal  aid  agreement  and  the  actual  construction  of  housing,  in  such 
programs  as  urban  renewal  and  public  housing,  many  thousands  of 
units  not  yet  constructed  would  nonetheless  be  untouched  by  the 
Executive  Order's  nondiscrimination  command.  In  all,  the  Executive 
Order  covered  approximately  1  percent  of  the  Nation's  housing 
inventory. 

In  addition  to  the  limited  coverage,  the  Executive  Order  suffered 
from  weak  administration.  Reliance  was  placed  on  complaint  process- 
ing as  the  mechanism  for  enforcing  the  Order.  Sanctions  were  very 
rarely  imposed,  even  against  FHA  and  VA  aided  builders  who 
flaunted  their  continuing  discriminatory  policies.  The  ineffectiveness 
of  the^  Executive  Order  was  demonstrated  by  a  1967  FHA  survey  of 
minority  occupancy  in  subdivisions  built  after  the  date  of  the  Execu- 
tive Order's  issuance.  Of  the  more  than  400,000  units  surveyed,  only 
3.3  percent  had  been  sold  to  black  families. 

Title  VI  of  the  Civil  Rights  Act  of  1964 

As  part  of  the  landmark  Civil  Rights  Act  of  1964,  Congress  in- 
cluded Title  VI,  which  prohibits  discrimination  in  programs  or  activi- 
ties receiving  Federal  financial  assistance.  Through  Title  VI,  Congress 
added  legislative  support  to  the  Federal  policy  of  nondiscrimination 
in  housing,  enunciated  first  through  the  Executive  Order  on  Equal 
Opportunity  in  Housing.  Like  the  Executive  Order,  however,  Title 
VI  was  limited  in  its  housing  coverage.  Indeed,  it  was  even  more 
limited  than  the  Executive  Order.  Excluded  from  coverage  was  hous- 
ing provided  with  Federal  assistance  by  way  of  "a  contract  of  insur- 
ance or  guaranty."  Thus,  while  housing  provided  through  urban  re- 
newal and  public  housing  programs,  both  of  which  involved  financial 
assistance  by  way  of  loans  and  grants,  were  covered  by  Title  VI, 
FHA  and  VA  housing,  which  involve  contracts  of  insurance  and 
guaranty,  respectively,  were  excluded.  In  addition,  conventionally 
financed  housing  by  mortgage  lending  institutions  whose  deposits  or 
accounts  were  federally  insured  was  similarly  excluded  from  coverage. 
In  all,  Title  VI  covered  approximately  half  of  1  percent  of  the 
Nation's  housing. 
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Title  VIII  of  the  Civil  Rights  Act  of  1968  and  Jones  v.  Mayer  &  Co. 

In  1968,  fair  housing  truly  became  the  law  of  the  land.  In  April 
of  that  year,  Congress  passed  a  sweeping  fair  housing  law,  prohibit- 
ing discrimination  in  approximately  80  percent  of  the  Nation's  hous- 
ing. The  prohibition  applied  without  regard  to  whether  the  housing 
was  federally  assisted.  Moreover,  Congress  expressly  commanded  the 
Department  of  Housing  and  Urban  Development  and  all  other  de- 
partments and  agencies  having  housing  and  urban  development  func- 
tions to  administer  their  programs  in  a  manner  affirmatively  to  further 
the  purposes  of  fair  housing.  Although  Congress  did  not  define  the 
term,  "fair  housing.*'  the  Supreme  Court  of  the  United  States,  in  its 
1972  decision  in  Trofpcante  v.  Metropolitan  Life  Insurance  Company. 
defined  it  as  extending  beyond  nondiscrimination  alone.  Quoting  ap- 
provingly from  legislative  history  of  the  Act,  the  Supreme  Court  said 
that  the  purpose  of  the  fair  housing  law  was  "to  replace  the  ghettos 
'by  truly  integrated  and  balanced  living  patterns'  ".  In  a  later  decision, 
a  United  States  Court  of  Appeals  stressed  the  obligation  of  govern- 
mental bodies  to  take  affirmative  steps  to  promote  racial  integration, 
and  characterized  that  obligation  as  "paramount*'. 

Two  months  following  enactment  of  Title  VIII,  the  Supreme  Court 
of  the  United  States  rendered  a  decision  barring  all  racial  discrimi- 
nation, private  as  well  as  public,  in  the  sale  or  rental  of  housing. 
In  that  case,  Jones  v.  Mayer  &  Co..  the  high  Court  relied  on  a  post- 
Civil  War  statute  guaranteeing  to  all  persons  the  same  right  to  pur- 
chase and  lease  property  as  white  people  have. 

Thus,  by  1968.  all  three  branches  of  the  Federal  Government  had 
spoken  and  acted  with  a  single  resolve  in  the  cause  of  equal  housing 
opportunity.  The  Federal  Government  had  made  a  complete  about 
face  from  its  early  policies  of  zealous  insistence  on  discrimination 
and  segregation  in  housing. 

HOTSIXG  FOR  LOWER  INCOZNIE  FAMILIES 

In  1960,  public  housing  was  the  only  program  capable  of  meetir.cr 
the  housing  needs  of  families  who  could  not  afford  market  prices  and 
rents.  As  noted  earlier,  the  public  housing  program  suffered  from  two 
major  weaknesses.  First,  it  was  inadequately  funded  and  could  pro- 
duce only  a  small  volume  of  housing,  compared  to  the  enormov  = 
need.  Second,  through  the  combination  of  enabling  legislation  in  most 
States  and  the  Federal  law,  itself,  suburban  jurisdictions  could,  and 
did,  easily  prevent  its  operation  within  their  borders.  Over  the  years, 
the  public  housing  program  was  perceived  as — and  indeed,  increas- 
ingly became — a  minority  program.  In  cities  such  as  Cleveland,  Ohio: 
and  Chicago,  Illinois:  where  the  minority  population  was  consider- 
ably less  than  half,  the  waiting  lists  for  public  housing  nonetheless 
consisted  almost  entirelv  of  minority  families.  Suburban  jurisdictions, 
by  exercising  their  veto  power  over  the  public  housing  program, 
effectivelv  excluded  many  minoritv  families  from  residence.  Indeed, 
frequently  this  was  the  purpose  of  their  veto. 

For  the  next  ei<rht  years.  Congress  addressed  itself  with  increasing 
fo:-ce  to  meeting  both  problems — inadequate  supply  of  lower  income 
housing  and  confinement  of  such  housing  to  central  cities. 
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In  1961,  Congress  enacted  a  new  subsidized  housing  program — the 
first  such  program  adopted  since  1937  when  public  housing  had  been 
established.  The  new  program.  FHA  221(d)(3),  was  an  off-shoot 
of  the  221  program  that  had  been  established  to  provide  for  the  relo- 
cation needs  of  families  displaced  by  urban  renewal.  The  "(d)  (3)" 
program,  however,  was  different  in  two  major  respects.  First,  housing 
provided  under  the  program  was  not  limited  to  families  displaced 
by  urban  renewal  or  other  governmental  action,  but  was  available  to 
all  eligible  families.  Second,  the  "(d)  (3)"  program,  unlike  the  gen- 
eral 221  program,  carried  a  subsidy,  in  the  form  of  a  below-market 
interest  rate,  and  served  families  whose  incomes  were  insufficient  to 
afford  housing  at  market  prices  and  rents.  Specifically,  the  program 
served  families  whose  incomes  were  above  the  limit  for  public  housing 
(which  served  low-income  families)  but  below  the  median  income  in 
the  area — in  short,  moderate-income  families. 

The  program  carried  two  major  weaknesses  which  severely  impaired 
its  effectiveness.  First,  it  produced  very  little  in  the  way  of  housing 
volume.  Throughout  its  entire  history,  the  "(d)(3)"  program  pro- 
duced fewer  than  175,000  units.  Second,  for  peculiarly  historical  rea- 
sons, the  program  could  operate  only  in  municipalities  that  had 
adopted  a  "workable  program  for  community  improvement."  This 
requirement,  while  making  a  good  deal  of  sense  in  connection  with  the 
urban  renewal  program,  with  which  it  was  originally  associated, 
made  no  sense  with  respect  to  the  "(d)  (3)"  program.  Since  most  cen- 
tral cities,  the  major  users  of  urban  renewal,  had  adopted  "workable 
programs,"  but  few  suburbs  had,  the  effect  of  this  requirement  was 
to  confine  the  "(d)(3)"  program  to  central  cities. 

In  1965,  Congress  established  a  third  housing  subsidy  program — 
rent  supplements.  This  program  went  through  a  strange  meta- 
morphosis in  the  course  of  its  journey  to  enactment.  As  originally  in- 
troduced, the  rent  supplement  program  was  intended  to  replace  the 
221(d)(3)  program  and.  accordingly,  was  structured  to  serve  the 
same  income  group — families  with  incomes  above  the  limit  for  public 
housing,  but  below  the  median  income  in  the  area.  In  the  course  of 
enactment,  the  program  underwent  two  significant  changes.  First,  the 
income  floor  was  removed  so  that  the  program  could  then  serve  a 
broad  spectrum  of  families  in  need  of  assistance  for  decent  housing. 
Later,  the  ceiling  was  lowered  to  that  of  the  public  housing  program. 
Thus,  what  originally  had  been  the  income  floor  for  rent  supplements 
became  the  income  ceiling,  and  rent  supplements  served  precisely  the 
same  income  group  as  public  housing.  Rent  supplements  suffered 
from  the  same  disabilities  as  public  housing  and  "(d)(3)" — inade- 
quate housing  volume  and  confinement  to  the  central  city  as  a  result 
of  local  government  approval  requirements. 

In  1968,  a  major  breakthrough  in  providing  housing  for  lower- 
income  families  was  achieved.  Congress  passed  the  Housing  and 
Urban  Development  Act  of  1968,  establishing  two  new  programs  to 
assist  lower-income  families  in  securing  decent  housing.  These  were 
the  FHA  section  235  program  of  homeownership  for  lower-income 
families  and  the  FHA  Section  236  program  of  rental  housing  for 
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lower-income  families.  These  two  new  programs  were  capable  of,  and  i 
indeed,  did,  produce  a  massive  volume  of  housing.  In  the  first  four 
years  of  their  existence,  the  235  and  236  programs  produced,  in  com- \ 
bination,  approximately  540,000  subsidized  housing  units,  well  over 
half  the  total  number  of  units  all  other  housing  subsidy  programs 
had  produced  in  the  previous  thirty  years.  Moreover,  these  two  new 
programs,  unlike  the  earlier  housing  subsidy  programs,  could  operate 
freely  throughout  metropolitan  areas  without  regard  to  cooperation 
agreement  or  other  local  approval  requirements. 

As  part  of  the  Housing  and  Urban  Development  Act  of  1968,  Con- 
gress also,  for  the  first  time,  addressed  itself  to  the  content  of  the  na- 
tional housing  goal  of  "a  decent  home  and  a  suitable  living  environ- 
ment for  every  American  family".  Congress  quantified  the  goal  by 
setting  as  a  ten-year  target,  the  production  of  26  million  new  housing 
units,  6  million  of  which  were  to  be  for  low-  and  moderate-income 
families.  Congress  also  directed  the  President  to  submit  an  annual  re- 
port  detailing  progress  made  in  reaching  the  established  target  and,  , 
to  the  extent  the  target  was  not  being  met,  to  explain  the  reasons  why  | 
and  the  corrective  steps  being  taken.  The  ten-year  target  meant  that  J 
annual  housing  production  had  to  average  2.6  million  units  generally,  L 
and  600,000  units  ear-marked  for  lower-income  families.  This  far  ex- ,] 
ceeded  the  volume  of  housing  production  that  had  been  ever  achieved,  j 
But  Congress  had  created  the  necessary  tools  to  meet  that  ambitious  , 
target,  particularly  for  lower-income  housing.  Indeed,  following  an 
initial  gear-up  period,  annual  production  was  meeting,  and  even  ex-  ] 
ceeding,  the  target  figures.  In  1970,  for  example,  subsidized  housing 
starts  were  nearly  30  percent  of  total  housing  production. 

There  were,  to  be  sure,  a  number  of  problems  in  connection  with  the  \ 
operation  of  the  housing  subsidy  programs,  particularly  the  235  i 
and  236  programs.  These  were  largely  problems  caused  by  inefficient 
administration  on  the  part  of  FHA.  Nonetheless,  in  January  1973,  all  , 
the  housing  subsidy  programs  were  abruptly  terminated.  That 
termination  ended  for  the  time  being  any  realist  hope  of  overcoming 
the  problem  of  inadequate  housing  for  the  Nation's  poor. 

SUBURBAN  ACCESS  FOR  LOWER-INCOME  MINORITIES 

m  In  addition  to  their  traditional  inability  to  produce  housing  in  suffi- 
cient volume  to  approach  the  enormous  need,  lower-income  housing 
programs  also  traditionally  suffered  from  built-in  impediments  which 
permitted  suburban  jurisdictions  to  exclude  them  and  confine  their 
operation  to  central  cities  of  metropolitan  areas.  Thus,  public  housing, 
221(d)(3),  and  rent  supplements,  all  carried  statutory  restrictions 
which  afforded  the  suburbs  an  effective  veto  power — a  power  which' 
they  regularly  exercised  through  the  simple  expedient  of  either  refus- ' 
ing  to  sign  a  cooperation  agreement  (which  precluded  public  housing) , 
failing  to  adopt  a  "workable  program"  (a  condition  to  the  operation 
of  the  "(d)(3)"  program) ,  or  withholding  local  government  approval 
(a  prerequisite  for  the  operation  of  rent  supplements). 

While  a  major  reason  for  the  suburbs'  desire  to  exclude  housing  under  i 
these  programs  was  undoubtedly  apprehension  over  the  fiscal  burdens  1 
that  would  be  imposed  by  large-scale  entrance  of  lower-income  f  ami-  j 
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lies,  an  equally  important,  though  rarely  expressed,  reason  was  appre- 
hension over  entrance  of  minorities  into  their  virtually  all-white  com- 
munities. By  the  mid-1960's,  public  housing,  the  oldest  housing  sub- 
sidy program  and  still  the  principal  housing  resource  for  the  Nation's 
poor,  was  perceived — with  justification — as  a  minority  program.  Other 
housing  subsidy  programs  tended  to  be  confused  with  public  housing, 
and  all  were  perceived — without  justification — as  programs  that  also 
served  mainly  minorities. 

The  section  235  and  236  programs,  however,  carried  no  provisions 
requiring  any  special  form  of  local  government  approval  and,  accord- 
ingly, could  operate  freely  throughout  metropolitan  areas,  subject,  of 
course  to  local  zoning  laws,  other  land  use  regulations,  building  codes, 
and  the  like.  Many  suburbs  began  to  exercise  their  authority  over  land 
use  so  as  to  keep  out  housing  under  these  two  programs,  and  the  fami- 
lies that  would  occupy  it.  For  example,  municipalities  that  ordinarily 
granted  requests  for  zoning  variances  to  permit  construction  of  hous- 
ing at  market  prices  or  rents  denied  similar  requests  to  permit  con- 
struction of  housing  under  the  235  or  236  program.  Other  municipali- 
ties revised  their  zoning  laws  to  increase  minimum  lot  size  and  mini- 
mum interior  floor  space  requirements  or  to  insist  on  cost-increasing 
amenities,  to  assure  that  housing  under  these  programs  could  not  be 
built. 

In  one  celebrated  case,  a  236  project  in  which  a  substantial  number 
of  minorities  would  live  was  proposed  to  be  built  in  Black  Jack, 
Missouri,  an  all-white  unincorporated  area  outside  the  city  of  St.  Louis. 
Faced  with  this  prospect,  the  community  was  galvanized  into  action. 
It  immediately  became  incorporated,  and  the  first  action  of  the  newly 
formed  city  council  was  to  adopt  a  zoning  law  ruling  out  all  multi- 
family  housing,  thus  precluding  construction  of  the  racially  integrated 
236  project. 

Attacks  on  these  and  other  forms  of  suburban  exclusion  were 
mounted  in  the  courts  and  in  Congress.  A  number  of  lawsuits  were 
brought  in  Federal  court  challenging,  as  racially  discriminatory,  vari- 
!  ous  suburban  exercises  of  land  use  authority  to  exclude  federally  sub- 
sidized housing  in  which  minorities  would  live.  (Among  the  successful 
lawsuits  was  one  challenging  the  conduct  of  Black  Jack.)  These  have 
had  mixed  success.  In  addition,  an  increasing  number  of  lawsuits  have 
■  been  brought  in  State  courts,  challenging  suburban  zoning  laws  on 
t  grounds  that  they  exclude  the  poor.  In  one  recent  case,  the  Supreme 
i  Court  of  New  Jersey  struck  down  the  zoning  law  of  Mt.  Laurel,  a 
r  suburban  community  in  the  Camden  area,  on  grounds  that  it  ex- 
j  eluded  housing  in  which  lower-income  people  could  live.  The  New 
s  Jersey  high  Court  declared  that  developing  municipalities  in  that 
d  State  had  an  affirmative  obligation,  through  their  land  use  regulations, 
r  to  provide  for  their  fair  share  of  the  present  and  prospective  regional 
I,  need  for  low-  and  moderate-income  housing. 

a  In  Congress,  while  the  problem  of  suburban  exclusion  of  lower- 
[1  income  families  was  recognized,  legislative  efforts  to  deal  with  it  failed 

of  enactment.  As  early  as  1967,  legislation  was  introduced  in  the  House 
$  of  Representatives  to  preclude  any  locality  from  receiving  the  bene- 
lS  fits  of  any  HUD  program  if  it  did  not  have  its  fair  share  of  low-  and 
\.  moderate-income  housing,  and  this  lack  would  be  traced  to  factors 

within  the  locality's  control,  such  as  zoning  laws  or  building  codes. 

This  legislation  died  in  committee.  In  1970,  the  Administration  intro- 
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dueed  Legislation  authorizing  the  Attorney  General  to  institute  litiga- 
tion to  override  zoning  laws  and  other  land  use  regulations  that  inter- 
fere with  the  operation  of  federally  assisted  programs.  The  Adminis- 
tration withdrew  this  legislative  proposal  shortly  after  it  was 
introduced. 

Thus,  Congress  failed  to  deal  with  the  continuing  problem  of  sub- 
urban exclusion  of  lower-income  housing.  Indeed,  this  problem  is  a 
reflection  of  a  larger  problem  that  Congress,  itself,  through  the  various 
housing  and  urban  development  programs  it  enacted  over  the  years, 
helped  create. 

To  a  large  extent,  Federal  housing  and  urban  development  programs 
inadvertently  encouraged  the  Balkanization  of  metropolitan  areas  into 
separate  fiefdoms,  each  jealously  guarding  its  own  perceived  self 
interest  at  the  expense,  if  necessary,  of  its  neighors,  particularly,  the 
central  city.  These  programs  failed  to  deal  with  metropolitan  areas  as 
the  single  social  and  economic  units  that  they  are  and  the  result  lias 
been  stratification  and  inequity  among  the  various  municipalities 
which  make  up  our  metropolitan  areas. 

Thus,  Federal  housing  and  urban  development  programs  typically 
involve  a  relationship  between  HUD  and  the  individual  localities  in  a 
metropolitan  area,  with  little  regard  for  what  is  occurring  in  neighbor- 
ing communities  or  for  the  social  and  economic  forces  that  determine 
the  patterns  of  metropolitan  growth.  Further,  municipalities,  par- 
taricularly  suburban  municipalities,  have  been  free  to  pick  and  choose 
among  available  Federal  programs,  participating  in  those  they  per- 
ceive as  beneficial  and  rejecting  others  not  so  perceived.  For  example, 
suburbs  have  eagerly  participated  in  HUD  programs  offering  assist- 
ance in  providing  water  and  sewer  facilities  and  in  preserving  open  ; 
space.  They  also  have  welcomed  housing  for  middle-income  families 
provided  with  FITA  and  VA  assistance.  (In  recent  years,  however,  ! 
many  municipalities  have  developed  doubts  over  the  desirability  of  ac-  1 
cepting  even  middle-income  housing  and  have  adopted  various  forms  1 
of  "no  growth"  or  "slow  growth"  laws.)  But  suburbs  have  declined  to  f 
participate  in  HUD  programs  that  serve  lower-income  people,  such  as  J 
public  housing,  and  indeed,  have  taken  affirmative  steps  to  assure  that  1 
these  programs  do  not  operate  within  their  borders. 

TOWARD  A  METROPOLITAN  PERSPECTIVE 

Congress  has  recognized  the  need  for  a  metropolitan  perspective  to  p! 
Federal  housing  and  urban  development  programs  and  has  taken  * 
steps — albeit  halting — in  this  direction.  Thus,  in  1966  legislation  was=  te 
enacted  providing  for  regional  agencies  that  would  comment,  from  c 
metropolitan  perspective,  on  particular  proposals  for  funding  of  hous  Gc 
ing  and  urban  development  projects.  The  process,  however,  now  knowrl 

"A-95  Review",  is  advisory  only  and  the  comments,  even  if  totally  foi 
negative,  may  safely  be  ignored. 

In  1971,  a  broad  and  imaginative  legislative  proposal  was  introduced  efiu 
in  the  House  of  Representatives.  The  bill  provided  for  the  allocatioil  oft! 
of  subsidized  housing  units  throughout  metropolitan  areas  on  th<  I 
basis  of  long-range  plans  established  by  metropolitan  housing  agencies  rum 
taking  into  account  such  rational  and  realistic  factors  as  the  locatioi  W( 
of  jobs.  The  legislation  also  required,  as  a  condition  to  receiving  fund  hi 
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under  the  various  urban  development  programs,  that  localities  provide 
for  the  housing  needs  of  lower-income  families.  This  legislative  pro- 
posal sought  to  come  to  grips  with  major  defects  in  existing  housing 
and  urban  development  programs.  First,  decisions  on  the  location  of 
subsidized  housing  would  have  been  made  by  an  agency  with  a  metro- 
politan-wide perspective,  on  a  metropolitan-wide  basis,  and  through 
consideration  of  realistic  factors  that  affect  metropolitan  growth.  Sec- 
ond, the  legislation  would  have  tied  participation  in  urban  develop- 
ment programs  to  willingness  to  provide  for  the  housing  needs  of 
lower-income  people.  This  legislation  would  have  represented  a  giant 
step  in  the  direction  of  establishing  coherence  and  rationality  to  Fed- 
eral housing  and  urban  development  programs,  and  of  reducing  racial 
and  economic  stratification  in  metropolitan  areas.  The  bill  died  in 
committee. 

In  1974,  Congress  made  a  new.  and  this  time  successful,  effort  to  pass 
legislation  to  deal  afresh  with  the  problems  of  metropolitan  areas.  In 
that  year,  Congress  passed  the  Housing  and  Community  Development 
Act  of  1974,  which  made  profound  changes  in  the  structure  and  opera- 
tion of  Federal  housing  and  urban  development  problems. 

Housing  and  Community  Development  Act 

The  1974  legislation  made  two  basic  changes  in  housing  and  urban 
development  programs.  It  replaced  the  earlier  housing  subsidy  pro- 
grams, which  had  been  terminated  in  January  1973,  with  a  new  form 
of  leased  public  housing  known  as  the  section  8  program.  It  also  re- 
placed the  wide  variety  of  urban  development  programs,  such  as 
urban  renewal,  water  and  sewer  facilities,  and  open  space,  with  a 
single  block  grant  program. 

The  Housing  and  Community  Development  Act.  however,  has  sig- 
nificance that  extends  far  beyond  these  two  changes.  It  represents  an 
important  first  step  toward  a  metropolitan- wide  approach  to  dealing 
with  housing  and  urban  development  problems.  It  also  seeks  to  remove 
some  of  the  built-in  statutory  impediments  that  serve  to  encourage 
i  vial  and  economic  stratification  in  metropolitan  areas.  In  addition, 
it  represents  a  beginning  effort  to  enunciate  a  national  housing  and 
urban  development  policy  for  metropolitan  areas  that  is,  indeed, 
metropolitan- wide  in  perspective. 

The  Act  specifies  as  one  of  its  major  objectives : 

The  reduction  of  the  isolation  of  income  groups  within  communities  and  geo- 
graphical areas  and  the  promotion  of  an  increase  in  the  diversity  and  vitality  of 
neighborhoods  through  the  spatial  deconcentration  of  housing  opportunities  for 
persons  of  lower  income. 

Thus,  for  the  first  time  in  the  more  than  40  years  since  the  Federal 
Government  first  intervened  in  the  housing  field,  Congress  has  legisla- 
tively recognized  the  problem  of  economic  segregation  and  has  an- 
nounced as  national  policy  the  need  for  desegregation  on  a  metropoli- 
tan-wide basis.  This  policy  pronouncement  represents  the  economic 
equivalent  of  the  racial  desegregation  policy  contained  in  Title  VIII 
of  the  Civil  Rights  Act  of  1968. 

The  1974  legislation,  also  for  the  first  time,  ties  eligibility  for  com- 
munity development  funds  to  providing  for  the  housing  needs  of 
lower-income  families.  It  will  be  recalled  that  in  the  past,  suburban 
municipalities  were  free  to  participate  in  various  urban  development 
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programs,  while  rejecting  subsidized  housing.  The  Housing  and  Com- 
munity Development  Act  no  longer  permits  this.  Among  the  principal 
conditions  of  eligibility  for  receipt  of  100  percent  community  develop- 
ment block  grants  is  the  requirement  that  the  locality  submit  a  "Hous- 
ing Assistance  Plan",  dealing  accurately  and  realistically  with  the 
housing  assistance  needs  of  lower-income  persons.  Moreover,  the  plan 
must  consider  the  needs  not  only  of  lower-income  people  who  already 
reside  in  the  community,  but  also  those  "expected  to  reside"  there.  Thus, 
the  Act  contemplates  free  movement  of  lower-income  persons  through- 
out the  metropolitan  area. 

In  addition,  the  Act  does  not  provide  suburban  municipalities  with 
a  veto  power  over  the  operation  of  subsidized  housing  programs.  The 
only  ground  on  which  a  suburban  municipality  may  validly  object  to  a 
proposal  for  subsidized  housing  is  that  it  is  inconsistent  with  the 
housing  assistance  plan.  Even  then,  HUD  may  override  the  locality's 
objections  and  approve  the  project.  In  addition,  suburban  municipali- 
ties that  choose  to  forego  the  benefits  of  community  development  block 
grants  in  the  hope  of  continuing  the  exclusion  of  subsidized  housing 
have  no  guarantee  that  they  will  succeed.  Under  the  Act  HUD  may 
approve  applications  for  subsidized  housing  in  these  localities  if  it 
determines  that  there  is  a  need. 

These  features  are  important  and  salutary  first  steps  in  the  direction 
of  a  metropolitan- wide  approach  to  housing  and  urban  development. 
They  are,  however,  only  first  steps.  The  Act  contains  other  features 
which  seriously  undermine  this  metropolitan  approach. 

The  principal  drawback  lies  in  the  Act's  almost  total  reliance  on 
section  8,  a  new  and  untried  program,  for  production  of  assisted  hous- 
ing. One  of  the  major  strengths  of  the  section  235  and  236  programs  was 
that  they  could,  and  did,  generate  a  massive  volume  of  housing  for 
lower-income  families.  Section  8  has  been  in  operation  only  two  years, 
but  it  shows  little  promise  of  generating  housing  in  a  volume  that  even 
approaches  the  number  produced  under  the  earlier  housing  subsidy 
programs.  Indeed,  it  has  produced  so  far  only  a  trickle  of  new  housing 
units  and,  as  presently  structured,  seems  uncapable  of  generating  major 
housing  construction.  The  objectives  of  the  Act,  including  the  objective 
of  metropolitan  desegregation,  cannot  be  achieved  without  adequate 
volume  of  new  subsidized  housing. 

A  second  major  weakness  is  that,  while  the  Act  speaks  in  metro- 
politan-wide terms,  its  substantive  provisions  place  control  over  hous- 
ing policy  with  individual  local  governments  whose  concerns  are  likely 
to  be  their  own  perceived  self-interest  and  not  the  welfare  of  the  poor 
living  in  neighboring  localities  or  of  the  metropolitan  area.  Thus,  the 
new  legislation  structured  on  the  basis  of  a  relationship  between  HUD 
and  individual  localities,  perpetuates  a  major  problem  of  the  past. 

The  Housing  and  Community  Development  Act,  while  it  represents 
a  major  step  in  the  right  direction,  is  only  a  first  step. 

conclusion 

Over  the  more  than  40  years  of  significant  Federal  involvement  in 
housing  and  urban  development  Federal  programs  have  tended  to 
develop  piece-meal  and  haphazardly,  adopted  in  accordance  with  the 
exigencies  of  the  moment,  rather  that  pursuant  to  any  articulated 
national  policy.  The  programs  have  tended  to  adopt  the  attitudes  and 
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assumptions  of  the  market  place  and  follow  the  path  of  least  resist- 
ance. The  result  has  been  to  favor  the  suburbs  over  the  central  cities, 
the  affluent  over  the  poor,  and  whites  over  blacks.  The  result  also  has 
been  to  distort  patterns  of  orderly  growth  and  to  undermine  the  social 
and  economic  well-being  of  metropolitan  areas. 

Over  recent  years  efforts  have  been  made  to  eliminate  some  of  the 
inequities,  to  articulate  national  goals,  and  to  shape  housing  and  urban 
development  programs  in  accordance  with  the  realities  of  metropolitan 
growth.  Thus,  housing  discrimination  and  segregation  are  no  longer 
cornerstones  of  Federal  housing  policy.  Indeed,  the  Federal  Govern- 
ment is  now  under  strict  mandates  of  equal  housing  opportunity. 

Congress  has  also  sought  to  put  substantive  content  into  the  general- 
ized national  housing  goal  of  "a  decent  home  and  a  suitable  living 
environment  for  every  American  family".  In  1968,  Congress  set  a  ten- 
year  target  of  26  million  new  housing  units,  six  million  of  which  would 
be  for  low-  and  moderate-income  families. 

Further,  Congress  has  taken  a  first  step  in  defining  the  national 
housing  goal  qualitatively  as  well  as  qualitatively.  The  1974  Housing 
and  Community  Development  Act  expressly  recognizes  the  need  to 
secure  free  housing  choice  throughout  metropolitan  areas  for  lower- 
income  as  well  as  affluent  families.  That  legislation  also  restructures 
Federal  housing  and  urban  development  programs  to  facilitate 
achievement  of  the  metropolitan  desegregation  objective. 

We  are,  however,  at  best,  only  in  mid-journey  in  the  effort  to  shape 
Federal  housing  and  urban  development  programs  and  policies  into 
effective  instruments  for  equal  opportunity.  The  patterns  of  inequity 
and  stratification  that  these  programs  helped  create  in  the  past  have 
developed  a  momentum  of  their  own  which  recent  salutary  changes 
have  by  no  means  halted,  let  alone  reversed.  Moreover,  these  changes 
are  not  yet  of  sufficient  force  to  accomplish  the  task. 

Thus,  despite  the  enactment  of  Title  VIII  and  other  Federal  fair 
housing  guarantees,  housing  discrimination  in  a  variety  of  forms  re- 
mains a  major  obstacle  to  free  housing  choice  for  minorities.  The 
housing  production  goal,  announced  in  1968,  has  been  repudiated  by 
Executive  fiat,  and  no  substitute  has  taken  its  place.  Indeed,  the  essen- 
tial programmatic  tools  to  generate  large-scale  housing  production, 
particularly  for  lower-income  people,  are  lacking.  And  despite  the 
announced  policy  of  metropolitan  desegregation,  both  racial  and  eco- 
nomic, the  Housing  and  Community  Development  Act  of  1974  retains 
the  important  structural  defects  in  the  programs  that  can  only  under- 
mine the  effort  to  achieve  it. 

The  1974  legislation  represents,  in  short,  a  fresh  start  after  more 
than  40  years  of  piece-meal  legislation  establishing  a  virtual  crazy-quilt 
of  overlapping  and  sometimes  conflicting  programs.  It  is,  however, 
only  a  start.  If  Federal  housing  and  urban  development  programs  are 
to  be.  at  long  last,  a  positive  force  for  equal  opportunity,  much  must 
still  be  done.  The  programs  must  be  considerably  reshaped  and 
strengthened.  New  mechanisms  must  be  established  to  assure  a  metro- 
politan perspective  to  their  operation.  Above  all,  we  must  define  with 
greater  precision  the  equal  opportunity  policies  and  goals  that  will 
govern  these  programs.  That,  despite  recent  efforts  to  do  so.  is  still 
largely  lacking.  If  the  "pudding"  of  Federal  housing  and  urban 
•development  programs  can  now  be  said  to  have  a  theme,  it  remains  only 
.dimly  defined. 


CHAPTER  10 


Mortgage  Credit  Practices:  Discrimination  and  Disinvestment 

Ernest  Erber*  and  Daniel  Searing** 

Lending  institutions  that  have  followed  the  same  basic  principles  in 
housing  credit  since  the  origins  of  mortgage  financing  have  found 
themselves  beset  in  recent  years  with  mounting  charges  of  social  ir- 
responsibility, unfairness  and  even  illegality.  The  spotlight  on  credit 
practices  in  housing  has  generated  wide  media  coverage  and  commen- 
tary, Congressional  hearings,  legislation,  court  cases  and  demonstra- 
tions by  irate  citizen  groups. 

"Redlining",  once  an  esoteric  technical  term  used  by  loan  officers 
and  appraisers,  has  entered  into  common  usage  as  a  term  of  oppro- 
brium. Credit  decisions  which  lenders  once  considered  their  private 
business  have  now  been  revealed  in  their  aggregate  results  for  all  the 
world  to  see  as  a  result  of  computerized  data  dragnets  by  Federal  reg- 
ulatory agencies  that  report  how  loan  applicants  have  fared  according 
to  their  race,  sex,  age  and  other  categories.  Bank  officials,  proud  of 
their  records  in  avoiding  high  risk  loans  as  they  were  trained  to  do, 
are  bewildered  as  the  tables  have  turned  and  they  stand  accused,  in  a 
glare  of  publicity,  of  undermining  neighborhoods  and  frustrating 
the  hopes  and  ambitions  of  minorities. 

What  has  happened  is  that  the  lending  institutions  have  been  caught 
unaware  and  unprepared  by^  the  new  consciousness  of  the  rights  of 
persons  as  individuals ;  the  right  to  be  treated  on  one's  own  merits  and 
not  to  be  judged  on  the  basis  of  averages  applying  to  one's  racial  group, 
one's  sex,  one's  age  group  or  some  other  collectivity  with  which  one  is 
identified.  The  individual's  right  to  "due  process"  and  "equal  protec- 
tion of  the  law"  has  been  implied  by  the  Constitution's  Bill  of  Rights 
from  the  outset  and  made  explicit  by  the  14th  Amendment  over  a  cen- 
tury ago.  But  its  full  impact  burst  upon  the  Nation  only  in  the  Sixties 
when  black  Americans  massed  their  power  to  assert  their  birthright  as 
free  men  and  women. 

The  right  of  the  individual  to  equal  treatment — the  essence  of  civil 
rights — found  additional  claimants;  women,  the  impoverished,  the 
elderly,  convicts  and  ex-convicts,  homosexuals,  and  others.  It  was 
no  longer  regarded  to  be  a  prerogative  of  employers  to  hire  or  reject 
job  applicants  on  the  basis  of  their  race,  sex  or  other  group  criteria ; 
nor  of  the  restauranteur  or  retailer  to  serve  or  sell  onlv  to  those  cus- 
tomers of  approved  race,  sex,  nor  other  category ;  nor  of  the  landlord  to 
rent  or  to  refuse  to  rent  to  applicants  on  the  basis  of  social  status.  Nor 
was  it  any  longer  to  be  the  banker's  prerogative  to  make  a  loan  or  to 
refuse  one  based  on  a  stereotypal  view  of  the  applicant  as  identified  by 
race,  sex  or  other  group  factor. 

Lenders  were  now  challenged  to  prove  that  their  credit  practices 
were  based  on  criteria  rationally  related  to  risk  as  associated  with  the 
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Program  Planning,  National  Committee  Against  Discrimination  in  Housing,  Washington, 

**Daniel  Searing  is  a  Staff  Attorney  at  the  National  Committee  Against  Discrimina- 
tion in  Housing,  Washington,  D.C 

(153) 


154 

applicant  as  an  individual.  Lenders  were  further  challenged  to  show 
that  their  mortgage  criteria  did  not  reject  specific  properties  on  the 
grounds  that  they  were  located  in  neighborhoods  that  had  been  ruled 
"out  of  bounds"  for  loans. 

In  the  end,  of  course,  whether  the  individual  applicant  is  rejected 
for  extraneous  reasons  or  whether  a  sound  property  is  rejected  as  col- 
lateral, the  victims  are  people,  whether  owners  or  would-be  buyers.  The 
list  of  victims  is  long:  racial  minorities;  women ;  foreign-speaking; 
elderly;  young;  whites  willing  to  live  in  interracial  neighborhoods; 
husbands  and  wives  who  do  not  agree  to  practice  birth  control ;  those 
who  prefer  old  houses  and  inner-city  neighborhoods ;  those  who  have 
never  owned  a  house  previously;  those  resorting  to  FHA  mortgage 
insurance  and  others. 

But  the  real  victim  is  society;  specifically,  urban  society.  By  victim- 
izing entire  social  groupings,  the  upward  mobility  of  their  enterpris- 
ing members  is  hindered  and  their  treatment  discourages  others  simi- 
larly situated  from  trying,  thus  perpetuating  tenancy,  segregation  and 
the  social  stratification  of  life  styles.  By  holding  that  one  neighborhood 
is  fit  for  investment  but  another  is  not,  impetus  is  given  to  the  vicious 
cycle  of  population  movement  from  the  latter  to  the  former,  with  in- 
vestment, development  and  improvement  in  one,  and  disinvestment, 
deterioration  and  decline  in  the  other,  reminiscent  of  the  Mad  Hatter's 
tea  party  in  Alice  in  Wonderland,  at  which  everyone  drank  tea  and 
moved  up  the  table  to  a  new  setting  for  more  tea  in  clean  cups,  leaving 
the  soiled  tea  cups  behind.  Investment  in  some  areas,  to  which  are 
drawn  those  affluent  enough  to  move,  and  disinvestment  in  others,  left 
to  those  too  poor  to  move,  is  truly  a  mad  manner  of  operating  an 
urban  society. 

But  the  madness  does  not  start  with  the  lenders.  They  simply  play 
according  to  the  rules  of  an  urban  development  system  that  might  be 
considered  maddening,  if  not  mad.  Somewhat  as  in  Annie  Oakley's 
response  to  the  query  as  to  how  she  became  such  a  good  markswomen, 
bankers  also  "do  what  comes  naturally."  The  rules  by  which  bankers 
make  mortgage  decisions  are  rooted  in  the  economic  principles  of  pri- 
vate enterprise,  as  warped  by  racist  folk  myths.  To  seek  the  highest 
return  for  the  least  risk  is  the  first  principle  of  investment  manage- 
ment. But  to  deny  a  creditworthy  black  or  woman  a  loan  because  other 
blacks  or  women  have  defaulted  is  to  reject  the  opportunity  to  engage 
in  a  profitable  business  deal  and,  thus,  violates  both  business  theory 
and  common  sense.  Such  credit  practices,  reflecting  the  warping  of  in- 
vestment principles  by  racial  or  sex  bias,  will  probably  be  easier  to 
change  than  disinvestment  generally,  not  only  because  such  bias  is  al- 
ready illegal,  but  because  disinvestment  is  in  keeping  with  the  basic 
principles  and  standard  operating  procedures  of  private  enterprise  as 
practiced  by  financial  institutions. 

Since  private  enterprise  practice-  have  historically  been  subjected  to 
-nme  far-reaching  modification  by  public  intervention,  especially  dur- 
ing the  decades  beginning  with  the  New  Deal  '30s,  regulation  of  mort- 
gage investment  to  serve  the  general  welfare  is  not  impossible.  It  can 
take  place,  however,  only  after  earthshaking  tests  of  strength  between 
the  financial  community  and  the  reformers.  Modifications  of  lending 
prerogatives  adequate  to  end  disinvestment  would  have  a  wrenching 
effect  upon  the  standard  operating  procedures  of  financial  institutions, 


as  well  as  upon  the  entire  real  estate  and  Homebuilding  industries, 
because,  if  realized,  it  would  extensively  revise  the  entire  pattern  of 
city /suburban  development  and  diminish  the  present  sharp  demarca- 
tion of  residential  areas  by  income. 

While  we  have  sought  to  make  a  distinction  between  credit  dis- 
crimination against  persons  because  of  their  group  status  on  the  one 
hand,  and  disinvestment  in  specified  neighborhoods,  on  the  other,  these 
two  aspects  of  discrimination  in  credit  practices  do  not  exist  in  such 
neatly  tied  separate  bundles  in  real  life.  One  blurring  of  the  distinc- 
tion is  caused  by  racial  discrimination  as  a  larger  or  smaller  factor 
in  most  redlining  decisions,  causing  otherwise  straightforward  busi- 
ness calculations  to  be  marred  by  irrational  racial  superstitions.  Such 
miscalculation  stems,  in  large  part,  from  an  ignorant  confusing  of 
race  and  blight,  as  to  which  is  cause  and  which  is  effect.  Failing 
to  comprehend  that  discrimination  reduces  minorities'  options  in  hous- 
ing to  already  declining  neighborhoods  and  that  overcrowding  and 
lack  of  resources  for  rehabilitation  prevents  reversal  of  the  downward 
trend,  investors  ignorantly  associate  minority  presence  with  deteri- 
oration, seeing  the  former  causing  the  latter. 

Complicating  the  matter  is  the  fact  that  what  is  irrational  on  the 
basis  of  business  principles,  i.e.,  treating  a  black  in  the  mortgage 
market  adversely  on  the  basis  of  perceived  group  stereotypes,  is  often 
made  rational  by  conditions  resulting  from  the  pervasiveness  of  racism 
in  the  real  estate  market,  e.g.  the  fact  that  houses  owned  by  blacks 
in  entirely  or  substantially  black  neighborhoods  can,  because  of  whites' 
aversion  to  live  there,  usually  find  purchasers  only  among  other 
blacks,  thereby  reducing  the  volume  of  effecthre  demand  and,  con- 
sequently, the  sale  price.  (Black  homeowners,  it  has  been  docu- 
mented, make  a  much  smaller  capital  gain  than  do  whites  for  a  com- 
parable amount  invested  over  a  comparable  period  of  time.)  The 
resulting  liability  imposed  upon  blacks  in  the  real  estate  market  by  the 
wholesale  discrimination  against  them  by  whites'  avoidance  of  non- 
Avhite  areas  in  home  purchases  is  noted  by  lenders  and  used  as  the 
basis  for  considering  blacks  a  higher  mortgage  risk,  thus  using  societv's 
discrimination  as  the  rationale  for  their  own  discrimination.  In  doing 
so,  they  perpetuate  the  vicious  cycle  by  further  depressing  prices 
through  disinvestment. 

While  it  is  possible  to  distinguish  in  social  and  economic  theory, 
between  lenders'  discrimination  against  a  neighborhood  on  grounds 
of  predominant  downward  trends  in  household  incomes  and  their  dis- 
crimination based  on  extent  of  minority  occupancy,  existing  or  prospec- 
tive, it  is  usually  not  distinguishable  in  practice  in  most  large  Ameri- 
can cities  where  neighborhood  decline  that  causes  outward  movement 
by  whites  creates  a  space  vacuum  that,  as  it  were,  invariably  "sucks 
in"  minorities  hungry  for  housing  that  represents  improvement  over 
that  of  the  ghetto.  Race,  as  a  result,  is  so  frequently  a  factor  in 
decisions  to  redline  that  it  is  rarely  entirely  absent.  It  is  also,  on 
the  other  hand,  rarelv  overt.  This  is  due  only  in  lesser  part  to  the 
illegality  of  racial  redlining  and  the  consequent  circumspection  exer- 
cised by  lenders  in  revealing  how  their  decisions  relate  to  it.  In  greater 
part  it  is  due  to  the  indirectness  of  racial  considerations  in  redlining, 
more  precisely,  to  the  anticipatorv  form  of  such  considerations. 

Lenders'  credit  decisions  are  based  on  their  anticipation  of  how 
white  residents  of  a  neighborhood  will  react  to  in-movement  of  blacks. 
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Lenders  operate,  therefore,  not  only  in  response  to  racial  change 
as  it  occurs,  but  on  a  theory  of  racial  change  based  on  past  experience 
and  observation  as  this  has  been  translated  into  the  conventional 
wisdom  of  the  real  estate  and  mortgage  industries  and  once  set  forth 
candidly  in  its  textbooks  and  manuals,  e.g.  the  writings  of  Arthur  A. 
May,  Homer  Hoyt,  Stanley  McMichaels,  the  pre- 1950  "Code  of  Ethics" 
of  the  National  Association  of  Real  Estate  Boards  and  the  pre- 1949 
FHA  Underwriting  Manual.  Under  these  circumstances  racial  change 
and  its  perceived  consequences  are  never  entirely  absent  from  invest- 
ment calculations  regarding  a  given  neighborhood. 

The  difficulty  in  distinguishing  purely  economic  (income)  trends 
in  a  neighborhood  from  racial  trends  is  also  rooted  in  the  fact  that 
the  preponderance  of  racially  minority  persons  are  also  of  lower 
income.  Lenders  are  inclined  to  defend  their  credit  discrimination 
against  minorities  by  alleging  that  it  is  not  the  race  of  those  entering 
an  area  that  makes  it  a  poorer  risk,  but  rather  the  lower  income  of  the 
newcomers. 

Nevertheless,  whatever  the  lender's  immediate  rationale  for  dis- 
investment might  be,  the  basic  and  long-term  factors  in  credit  policy 
that  results  in  disinvestment  in  a  block,  a  neighborhood  or  a  city  is 
based  on  considerations  that  are  more  deeply  rooted  in  the  principles 
of  a  free  enterprise  economy  than  in  the  Nation's  racially  warped 
mores  and  ethos. 

Regardless  of  how  disastrous  the  results  of  disinvestment  might  be 
for  neighborhoods  or  entire  cities,  it  is  presently  a  legal  right  of  the 
lender — absent  racial  factors — to  decide  where  money  is  to  be  invested 
and  where  not.  As  a  result,  despite  the  furor  over  disinvestment  in 
recent  years,  little  has  happened  to  alter  credit  practices  identified  as 
socially  irresponsible  and  destructive.  To  alter  them  requires  going 
beyond  racial  grounds,  not  only  because  the  latter  are  difficult  to  prove 
in  court,  but  because  it  is  necessary  to  attack  head-on  the  out-moded 
concept  that  control  of  investment  decisions  is  a  private  business 
matter  regardless  of  its  impact  upon  the  general  welfare.  Certainly 
the  rationale  for  governmental  chartering  of  banks  to  provide  a  needed 
public  service  within  designated  territories  argues  for  public  regula- 
tion of  investment  as  it  affects  the  public  interest.  Banks  are,  in 
effect,  public  utilities  and  it  is  their  investment  policies  that  fuel  the 
dynamic  development  of  America's  ever-changing  urban  format. 

Change,  sometimes  slow  and  sometimes  rapid,  is  a  characteristic  of 
modern  industrial  society  as  developed  by  a  capitalist  economy  based 
on  private  ownership  and  the  competition  of  a  free  market.  The  ever- 
changing  technology  sends  tremors  throughout  the  societal  structure  as 
new  forms  of  energy,  transportation,  manufacturing,  and  communica- 
tion alter  labor  force  composition,  incomes,  population  distribution, 
transportation  patterns,  residential  locations,  retail  trade  and  optional 
1  if o  styles. 

As  change  brings  about  new  opportunities,  investment  capital  flows 
to  them  according  to  economic  laws  that  work  as  predictably  as  the 
law  of  gravity  according  to  which  water  flows  to  the  lowest  unim- 
peded level.  Once  American  cities  were  caught  up  in  the  grip  of  the 
industrial  revolution*  it  made  and  remade  their  face  many  times  over 
as  expanding  industry's  seemingly  insatiable  appetite  for  labor  drew 
millions  of  workers  into  city  housing,  of  which  there  never  seemed 
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j  to  be  enough  despite  overcrowding  of  old  housing  and  the  addition  of 
new  housing  at  the  fringe.  The  cities'  expansion  needed  a  steady 
flow  of  captial;  investment  institutions  seized  the  opportunity  for 

;  increased  gain  at  lessened  risk. 

Investment  in  residential  construction  followed  the  movement  of 
population  outward  from  the  inner-city.  Within  the  context  of  urban 
growth  during  the  past  century,  upward  mobility  economically  gen- 
erally meant  outward  mobility  geographically.  Those  with  the  highest 
incomes  and  the  largest  savings  were  at  the  forefront  of  the  outward 
movement.  New  houses,  retail  establishments  and  other  facilities  were 
continually  built  to  accommodate  their  needs  and  desires.  The  housing 
and  neighborhoods  from  which  they  moved  were  occupied  by  others 

I  on  the  upward  social  escalator,  or,  as  it  was  referred  to  in  the  market, 
this  housing  "filtered"  down  to  those  on  the  next  rung  of  the  economic 

I  ladder.  The  outward  movement  reached  the  city  limits  in  time  and 

\  followed  the  commuter  railroads  out  to  new  housing  in  the  suburbs. 

|  By  1900  the  wealthy  were  rapidly  suburbanizing.  By  the  1920s  the 

I  middle  class  was  following  their  example. 

Americans  have  always  been  an  extraordinarily  mobile  people — 
20  percent  still  move  annually — because  they  lived  in  an  extraor- 

j  dinarily  dynamic,  growth  society.  The  movement  from  house  to  house 
and  neighborhood  to  neighborhood  was  in  keeping  with  the  tradi- 
tion of  a  nation  of  settlers  and  immigrants  who  peopled  a  continent 
3.000  miles  across.  No  sooner  did  population  growth  finally  bring  an 
end  to  the  ever-moving  frontier  (which  shaped  our  national  character, 
according  to  Frederick  Jackson  Turner's  well-known  thesis)  then  the 
trek  from  settled  to  unsettled  areas  was  reversed  and  millions  of 

j  mainly  young  men  and  women  left  the  farm  to  seek  their  fortunes  in 
the  city.  (These  major  population  shifts  continue  as  currently  the 
Northeast  loses  population  to  Florida,  the  Southwest  and  the  West 
Coast;  the  so-called  Sun  Belt.)  With  the  beginning  of  the  20th 

I  Century,  the  largest  population  flow  into  American  cities  came  from 

'various  parts  of  Europe.  When  this  was  reduced  by  immigration 
quotas  in  the  early  1920s,  millions  of  blacks  began  migrating  from 

i  Southern  rural  areas  to  Northern  cities  to  fill  the  continuing  need 

I  for  manpower. 

The  Great  Depression  and  World  War  II  caused  a  15-year  hiatus 
|in  city  building  and  internal  population  movements,  except  for  war 
housing  and  an  influx  of  war  workers  into  the  largest  industrial 
centers.  Following  the  war.  the  pent-up  demand  for  improved  housing 
land  accumulated  war-time  savings  combined  with  highway  construc- 
tion that  opened  suburban  land  for  large  scale  residential  develop- 
Iment  and  FHA  financing  to  trigger  a  massive  population  movement 
[from  housing  in  city  neighborhoods  to  single-family  homes  or 
["garden"  apartments  in  the  suburbs.  What  ensued  for  the  next  thirty 
[years  was  one  of  the  largest  migrations  of  households  in  the  history 
fof  mankind — the  Suburbanization  of  America. 

The  suburbanization  phenomenon  was  not  merely  a  quantitative 
■extension  of  the  outward  movement  of  people  begun  in  earlier  decades. 
■It  was  qualitatively  different  in  that  most  of  the  basic  functions  of 
■the  citv  were  now  boingr  duplicated  outside  its  borders  in  a  spatial 
loattern  and  structural  form  designed  to  accommodate  the  new  trans- 
portation technologv  of  mass  movement  «f  persons  by  automobile 
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and  of  goods  by  motor  truck.  The  old  term  "suburb"  began  to  beggar 
the  description  of  the  new  form  of  human  settlement  that  emerged, 
based  upon  l  ice  ways,  shopping  centers,  industrial  parks,  office  com- 
plexes, corporate  campus-like  headquarters,  drive-in  movies  and  high- 
way-oriented hospitals,  colleges,  high  schools  and  houses  of  worship. 
Even  State  and  Federal  offices  joined  the  trend.  Only  central  head- 
quarters of  utilities  and  major  banks  seemed  immune  to  suburbaniza- 
tion. Main  stream  America  was  suburbanizing. 

Those  who  chose  to  live  in  the  suburbs  were  both  being  "pulled" 
by  suburban  amenities  of  open  space,  clean  air,  better  schools  and 
security  of  person  and  property,  and  being  "pushed"  by  increasing 
problems  of  city  housing.  Most  of  the  housing  left  behind  by  subur- 
banizing families  was  sound  and  met  every  criteria  for  structually 
standard  housing.  It  was  obsolescent,  however,  by  "life-style"  stand- 
ards that  were  becoming  the  norm  for  middle  class  families,  including 
lower  echelon  white  collar  workers  and  skilled  blue  collar  workers. 
Most  city  housing  stood  on  relatively  narrow  lots,  lacking  room  for 
garages  and  driveways.  Backyards  were  small,  lacking  privacy,  not  to 
speak  of  space  for  even  an  above-ground  swimming  pool.  Kitchens 
and  bathrooms  were  considered  antiquated.  Heating  plants  were  in- 
efficient, even  if  converted  to  oil.  Electrical  wiring  and  outlets  were 
inadequate.  Such  houses  rarely  had  more  than  one  bathroom.  Base- 
ments were  strictly  for  utilities  and  storage. 

Most  of  these  deficiencies  could  be  remedied,  though  at  a  cost  that 
represented  a  substantial  percentage  of  the  total  value,  even  if  the 
owner  possessed  and  contributed  his  own  construction  skills.  A  very 
high  percentage  of  such  housing  has  been  renovated,  at  least  partially. 
The  critical  need  was — and  remains — access  to  credit  on  reasonable 
terms.  This  was  hard  to  come  by.  Part  of  the  reason  was  that  lenders 
were  allured  by  the  investment  opportunities  of  suburbia;  new  or 
nearly-new  houses  with  a  long  life  ahead  of  them  in  relatively 
problem-free  neighborhoods.  "Why  go  look  for  trouble?"  as  the 
street- wise  (and  Street- wise)  would  say.  If  an  institution  just  had  to 
invest  some  money  in  the  city,  it  was  only  prudence  to  hedge  one's 
bet  and  invest  as  little  as  possible  and  only  under  the  most  stringent 
terms. 

The  foregoing  description  of  the  outward  thrust  of  population 
in  America's  urban  areas  during  the  past  century  and  its  impact  upon 
investment  practices  is  generally  accepted  as  a  truism.  But  it  is  also 
a  schematic,  It  suffices  as  shorthand  history  of  what  happened.  Though 
it  identifies  basic  causal  factors,  it  does  not  provide  an  understand- 
ing of  their  interactions  and,  consequently,  does  not  reveal  the  com- 
binations of  conditions  which  resulted  in  various  tempos  of  neighbor- 
hood change,  from  virtual  stability  for  shorter  or  longer  time  frames 
to  speedy  deterioration. 

Nothing  is  more  pernicious  than  the  unfounded  doctrine  that 
neighborhood  decline  and  death  are  inevitable.  The  old  wives'  tales, 
passed  on  from  one  to  another  generation  of  bankers,  appraisers  and 
brokers,  that  all  neighborhoods  are  destined  to  undergo  a  life  cycle  of 
birth,  growth,  decline  and  death,  repeated  ad  nauseum  in  real  estate 
lextbooks,  found  their  most  recent  expression  in  a  HUD-funded  paper 
by  Real  Estate  Research  Corporation  titled  "The  Dynamics^of 
Neighborhood  Change"  (1976) . 


159 


Almost  every  city  has  examples  of  neighborhoods  that  defy  this 
dictum  by  maintaining  reasonably  stable  physical  and  social  charac- 
teristics. Houses  and  landscaping  are  well  maintained  and  streets 
are  safe  and  clean.  Though  some  such  neighborhoods  are  occupied 
by  descendents  of  earlier  residents,  most  have  remained  stable  despite 
occupancy  of  successive  social  and  ethnic  groupings. 

In  some  cases  stability  endured  over  several  generations,  only  to 
be  suddenly  affected  by  decline.  In  other  cases  decline  was  almost  im- 
perceptibly slow.  In  others,  it  never  occurred.  In  still  others,  a  trend 
toward  decline  has  been  reversed  by  overall  improvement.  The  age 
of  the  structures  in  all  of  these  neighborhoods  is  generally  unrelated 
to  overall  trends  if  age  is  the  sole  variable.  Likewise  with  regard  to 
income,  ethnicity  density  or  building  types  as  the  sole  variable. 

Credit  practices  are  based  on  an  assumed  knowledge  of  neighbor- 
hood pathology.  The  practitioners,  however,  know  little  or  nothing  of 
the  components  of  neighborhood  health.  Operating  with  the  cyclical 
theory  of  inevitable  decline,  they  seek  evidence  of  it  in  every  older 
neighborhood.  Their  superficial  search  is  rewarded  by  seizing  upon 
such  factor  or  factors  which  they  identify  with  declining  neighbor- 
hoods— minority  race,  age  of  structures,  relatively  high  density,  etc. 

Mortgage  credit  practice,  and  the  appraiser's  art  on  which  it  relies, 
is  still  very  much  in  a  p  re-scientific,  metaphysical  stage.  It  has  not 
moved  appreciably  beyond  the  mumbo-jumbo  of  its  bible,  "Mc- 
Michaels  Appraising  Manual"  (Prentice  Hall,  4th  edition,  15th  print- 
ing, 1970)  with  its  ranking  of  nationalities  "with  respect  to  their 
beneficial  effect  on  land  values" :  1.  English,  Germans,  Scotch,  Irish, 
Scandanavians.  2.  North  Italians.  3.  Bohemians  or  Czechs.  4.  Poles. 
5.  Lithuanians.  6.  Greeks.  7.  Russians,  Jews  (low  class).  8.  South 
Italians.  9.  Negroes.  10.  Mexicans.  (This  list  first  appeared  in  Homer 
Hoyt's  "One  Hundred  Years  of  Land  Values  in  Chicago."  Chicago : 
University  of  Chicago  Press,  1933.) 

There  is  a  surfeit  of  theories  and  overall  conceptions  of  how  the 
neighborhood  changes.  There  is  a  desperate  need  for  knowledge  of 
how  and  why  given  neighborhoods  changed  or  remained  stable.  Until 
enough  scholarly  studies  of  widely  varied,  specific  neighborhoods 
accumulate  a  sufficiently  extensive  data  base  of  actual  neighborhood 
performance  under  every  typical  combination  of  factors,  credit  prac- 
tices will  continue  to  rely  upon  old  wives'  tales  and  superficial  rule-of- 
thumb  guidelines. 

Miscarriages  of  justice  in  denial  of  credit  need  not  wait  until  a 
better  social  scientific  basis  for  neighborhood  evaluation  has  been 
fashioned. 

There  are  a  variety  of  laws  in  today's  legislative  arsenal  that  offer 
protection  against  various  forms  of  credit  discrimination.  A  number 
of  these  laws  offer  protection  for  the  individual  borrower  from  acts  of 
discrimination  perpetrated  by  other  individuals  or  institutions. 
Other  laws  create  a  duty  or  impose  a  responsibility  upon  various  gov- 
ernmental agencies  and  private  institutions  to  initiate  steps  to  prevent 
discrimination.  Discrimination  based  on  race  was  the  first  category 
to  be  singled  out  by  legislation.  The  Civil  Rights  Act  of  1866  provided 
that  "All  citizens  of  the  United  States  shall  have  the  same  right,  in 
every  State  and  territory,  as  is  enjoyed  by  white  citizens  thereof  to 
inherit,  purchase,  lease,  sell,  hold,  and  convey  real  and  personal 
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property."  This  language  is  codified  as  42  U.S.C.  §  1982.  Unfortu- 
nately it  was  not  to  provide  the  protection  which  its  authors  intended 
until  1968  when  in  the  case  of  Jones  v.  Mayer,1  the  United  States  Su- 
preme Court  held  that  this  statute  "bars  all  racial  discrimination, 
private  as  well  as  public,  in  the  sale  or  rental  of  property.  .  .  ."  At 
approximately  the  same  time  the  Congress  passed  the  1968  Civil 
Rights  Act,  which  specifically  prohibited  discrimination  in  the  area 
of  housing  and  home  finance,  Section  805.  In  1974  prohibitions  against 
discrimination  because  of  sex  were  added  to  this  statute.  In  1975  the 
Congress  passed  the  Equal  Credit  Opportunity  Act.  Originally  this 
act  prohibited  discrimination  on  the  basis  of  sex  or  marital  status, 
in  any  aspect  of  a  credit  transaction;  however,  recent  amendments  to 
the  Act  (wdiich  are  to  become  effective  on  March  28,  1977)  extend  the 
Act's  prohibition  of  discrimination  to  cover  a  wider  variety  of  cate- 
gories. These  amendments  are  discussed  more  fully  below.  Note  that 
these  prohibitions  extend  to  any  aspect  of  a  credit  transaction  whereas 
the  pertinent  Section  of  Title  VIII  is  focused  squarely  on  housing 
and  home  finance  credit  transactions.  Thus  on  issues  of  race  and  sex 
discrimination,  Title  VIII  provides  a  wealth  of  existing  judicial 
interpretation  for  guidance. 

These  protections  in  favor  of  the  individual  are  buttressed  by  a 
variety  of  protections  that  create  a  duty  on  the  part  of  the  lender. 
The  Congress  in  1949  had  stated  as  a  national  objective  the  oft  re- 
peated phrase,  "a  decent  home  and  a  suitable  living  environment  for 
every  American  family."  The  same  legislation  directed  Federal  agen- 
cies to  carry  out  their  programs  "in  such  a  manner  as  will  encourage 
and  assist  *  *  *  the  development  of  a  well  planned,  integrated  resi- 
dential neighborhoods  *  *  *",  42  U.S.C.  §  1441.  In  1962,  the  President 
signed  Executive  Order  11063,  Equal  Opportunity  in  Housing.  The 
obligation  created  by  this  order  was  clear.  The  Executive  branch  had 
to  assure  that  there  was  no  discrimination  in  programs  providing 
Federal  financial  assistance  to  housing,  such  as  FHA  and  VA.  Un- 
fortunately, the  exception  to  coverage  of  this  Executive  Order  con- 
cerned the  provision  of  insurance  of  the  very  deposits  that  were  used 
for  "conventional"  loans.  Thus  institutions  not  providing  loans  un- 
der FHA  or  VA  were  untouched  by  this  discriminatory  prohibition. 
Then  came  Section  601  of  the  1964  Civil  Rights  Act  which  provided 
that  no  one  should  be  excluded  from  participation  in  or  denied  the 
benefits  of  or  be  subject  to  discrimination  on  the  grounds  of  race, 
color,  national  origin  under  any  program  or  activity  receiving  Fed- 
eral financial  assistance.  While  this  "Title  VI"  prohibition  and  the 
regulations  which  are  to  accompany  it  are  of  only  minor  interest  to 
the  general  subject  matter,  there  are  two  notes.  First,  Title  VI  pro- 
tections and  the  willingness  of  financial  institutions  to  abide  by  its 
mandate  serve  as  a  bellwether  of  institutional  attitude  toward  taking 
steps  to  correct  racial  discrimination  (i.e..  steps  that  are  to  be  avoided 
outright  or  delayed  endlessly),  and  second.  Title  VI  is  an  effective 
enforcement  tooi,  relatively  untested,  for  those  institutions  wishing 
to  remain  as  depositories,  tax  collection  centers  and  marketers  of 
governmental  bonds. 


1  302  U.S.  409  (190S). 
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The  affirmative  action  requirements  contained  in  the  1968  Civil 
Rights  Act  are  of  vital  importance.  This  Act  provides  "all  executive 
departments  and  agencies  shall  administer  their  programs  and  ac- 
tivities relating  to  housing  and  urban  development  in  a  matter 
affirmatively  to  further  the  purpose  of  this  subchapter  and  shall  co- 
operate with  the  Secretary  to  further  such  purposes."  42  U.S.C.  §  3608 
(c).  This  command  has  provided  the  principal  impetus  for  agency 
action  against  race  and  sex  discrimination  in  housing  and  home 
finance.  Unfortunately,  although  the  Department  of  Justice  and  the 
Federal  Home  Loan  Bank  Board  have  stated  that  mortgage  lending 
transactions  are  clearly  "programs  and  activities  relating  to  housing 
and  urban  development,"  the  remaining  three  regulatory  agencies 
have  not  yet  conceded  this  point. 

In  addition  to  the  variety  of  legislation  running  to  the  protection 
of  discrimination  against  the  individual  the  Federal  district  court  in 
Cincinnati  has  recently  held  that  the  prohibition  contained  in  Sec- 
tion 805  of  Title  VIII  also  applies  to  the  practice  of  redlining,  when 
such  practice  is  based  upon  the  racial  characteristics  of  occupants  of 
the  neighborhood  in  which  the  home  is  located.  (This  decision  will  be 
discussed  more  fully  below.)  It  is  not  clear  at  this  time  whether  the 
provisions  and  regulations  of  the  Equal  Credit  Opportunity  Act  will 
also  cover  this  practice.  The  current  proposals  provide  only  a  definition 
of  redlining,  with  no  separate  treatment  of  this  form  of  discrimination. 

There  is  no  question  that  the  prohibitions  against  credit  discrimina- 
tion have  been  expanded  considerably.  The  recent  amendments  to  the 
Equal  Credit  Opportunity  Act — should  the  purpose  of  the  legisla- 
tion be  fulfilled  through  proper  regulation  and  enforcement — provide 
the  most  dramatic  increase  in  categories  entitled  to  protection.  It  is 
in  the  area  of  redlining,  however,  which  full  protections  are  not  yet 
available,  The  fact  that  one  Federal  district  court  has  ruled  that  Title 
VIII  is  applicable  to  racial  redlining  does  not  make  it  a  national 
policy.  The  petition  of  the  Federal  Home  Loan  Bank  Board  that 
Title  VIII  does  prohibit  redlining  is  encouraging  in  curbing  this  prac- 
tice in  those  savings  and  loan  institutions  supervised  by  the  Board. 
It  must  be  pointed  out,  however,  that  redlining  based  on  factors  other 
than  race  is  not  at  this  time  illegal.  Thus  redlining  an  area  based  on 
the  age  of  the  homes  or  on  the  average  income  of  its  occupants  or  on 
such  criteria  as  the  percentage  of  home  owners  in  an  area  is  not  at 
this  time  an  illegal  practice.  Where  it  can  be  shown  that  such  prac- 
tices have  the  effect  of  discriminating  on  racial  grounds,  the  prohibi- 
tions of  Title  VIII  should  come  into  play.  Not  only  is  this  untested,  it 
will  obviously  not  be  possible  in  all  cases. 

While  litigation  in  this  crucial  area  of  civil  rights  is  in  its  infancy 
there  are  several  cases  which  provide  guidance  for  present  and  future 
enforcement  of  the  law.  The  first  concerns  racial  redlining.  In  April 
of  1974,  Eobert  F.  Laufman  and  his  wife  Kathleen  attempted  to  se- 
cure a  mortgage  from  the  defendant,  Oakley  Building  and  Loan 
Company,  to  finance  the  purchase  of  a  house  in  North  Avondale,  a 
racially  integrated  neighborhood  in  Cincinnati.  The  Laufmans  al- 
leged that  the  defendants  first  advised  them  that  the  loans  at  8.5 
percent  interest  were  available.  After  written  application  was  made 
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the  loan  company  rejected  the  application  on  the  basis  of  the  racial 
composition  of  the  neighborhood.  The  defendants  challenged  plain- 
tills"  allegations  by  asserting  that  the  law — Title  VIII  and  the  Fed- 
eral Home  Loan  Bank  Board  anti-redlining  regulations — did  not  ap- 
ply to  the  facts  as  alleged  by  the  plaintiffs.  The  Court  held  that  Title 
V  I 1 1  was  "an  explicit  prohibition  of  redlining.  *  *  *  directly  con- 
tributing to  the  decay  of  our  cities/' 2  Although  discovery  and  a  trial 
must  still  proceed  on  the  factual  issue  of  whether  the  defendants 
actually  discriminated  against  the  plaintiffs,  the  decision  is  a  land- 
mark for  its  clarification  and  enunciation  of  the  legal  meaning  of 
Title  VIII. 

In  March  of  1976,  a  class  action  suit  was  filed  in  the  U.S.  District 
Court  in  the  District  of  Columbia,  by  the  Washington  Metropolitan 
Planning  Association  and  an  individual  black  woman  against  the 
Oriental  Building  Association,  a  Federal  savings  and  loan  institution, 
and  its  officers  and  employees.  The  allegations  charged  the  defendant 
discriminated  against  a  potential  minority  homeowner  on  the  basis  of 
race.  In  the  eight  years  since  the  passage  of  Title  VIII  this  was  the 
first  lawsuit  invoking  the  protection  of  section  805  for  a  black  home 
seeker.  The  individual  plaintiff  in  December  1971  contracted  to  pur- 
chase a  residential  property  in  Bowie,  Maryland,  in  a  neighborhood 
which  is  40  percent  black.  For  three  months  during  the  following  jear, 
she  sought  a  loan  from  the  defendants,  which  refused  to  accept  her 
application.  The  plaintiff  eventually  secured  a  loan  from  another 
lending  institution  at  a  higher  interest  rate.  Complaints  were  filed 
with  local  civil  rights  agencies  and  the  Department  of  Housing  and 
Urban  Development.  After  a  lengthy  investigation  these  administra- 
tive bodies  were  unable  to  informally  resolve  the  complaint.  The  re- 
lief requested  by  the  plaintiff  includes  the  implementation  of  a  com- 
prehensive plan  of  affirmative  action  to  promote  equal  opportunity  in 
housing,  an  injunction  against  the  defendant's  discriminatory  con- 
duct and  the  awarding  of  $25,000  of  actual  and  compensatory  dam- 
ages and  $1,000  in  punitive  damages  from  each  of  the  individual 
defendants. 

In  April,  1976,  four  major  housing  trade  associations  were  charged 
with  racial  bias  by  the  Civil  Rights  Division  of  the  U.S.  Depart- 
ment of  Justice  for  allegedly  providing  standards  for  both  appraisers 
and  lenders  which  either  required  or  encouraged  them  to  predicate 
home  values  on  the  racial  character  of  neighborhoods  in  violation  of 
the  Fair  Housing  Act.  Appraisers  undoubtedly  play  a  vital  part  of  the 
chain  of  transaction  from  the  initial  contract  to  purchase  a  home  to 
the  securing  of  a  loan.  The  Justice  Department  has  alleged  that  the 
defendants'  appraisal  practices  have  the  effect  of  perpetuating  racial 
segregation  in  housing.  At  the  same  time  sex  discrimination  charges 
have  been  brought  by  the  Justice  Department  against  mortgage  lend- 
ing institutions  in  both  Xew  Jersey  and  Utah.  This  is  the  first  time 
the  Justice  Department  has  sought  to  enforce  in  court  the  legislative 
ban  on  sex  discrimination  in  lending.  While  litigation  can  never  be  the 
only  weapon  by  which  civil  rights  violations  are  fought,  these  repre- 
sentative cases  and  others  like  them,  which  will  be  filed  as  individuals 
and  groups  become  more  aware  of  their  rights,  can,  by  establishing 
the  perimeters  of  the  law,  serve  to  translate  the  broad  legislative  pro- 
tections into  specific  standards  and  guidelines. 


-  T. a  it f  man  v.  Oaklri/  Building  and  Loan,  et  al.,  404  F.  Supp.  791  (S.D.  Ohio  1975). 
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A  constant  response  of  the  regulatory  institutions,  and,  indeed,  of 
local  financial  institutions  when  faced  by  citizens  groups,  has  been 
that  there  is  no  credit  discrimination.  The  proof  offered  for  this  state- 
ment is  the  lack  of  complaints  that  have  been  filed.  Further  evidence 
is  cited  by  dramatizing  how  few  law  suits  have  been  filed.  Often  com- 
parisons are  made  with  the  employment  discrimination  area,  where 
complaints  and  cases  have  shocked  both  the  responsible  regulatory 
agencies  and  the  courts.  (It  is  rarely  pointed  out  that  this  analogy  is 
not  focused— employment  complaints  should  be  compared  with  all 
housing  complaints — not  just  those  resulting  from  the  financial  trans- 
action accompanying  a  purchase.)  Much  has  been  written  about  the 
shortcomings  of  the  complaint  process  as  a  method  of  law  enforcement 
in  this  area,  and  will  not  be  reviewed  here.  What  this  dearth  of  com- 
plaints does  underline,  however,  is  the  problem  of  evidence  in  financial 
discrimination  situations.  Traditionally,  credit  decisions  have  been 
made  in  secret  by  an  individual  loan  officer  or  at  best  a  loan  committee 
within  a  financial  institution.  The  applicant  is  almost  never  informed 
of  the  reason  why  the  loan  application  was  not  approved.  If  reasons 
are  given,  they  may  bear  no  relation  to  the  fact  of  discrimination,  but 
rather  are  couched  in  general  or  technical  phraseology,  or  "jargon" 
with  which  the  applicant  is  hesitant  to  wrestle.  Both  individuals  and 
civil  rights  groups  have  been  face  to  face  with  this  "burden  of  proof" 
for  many  years.  What  kind  of  evidence  is  needed  to  substantiate  an 
allegation  of  racial  discrimination  or  of  redlining?  The  easiest  situa- 
tions are  those  in  which  public  or  private  statements  by  the  institution's 
officials  concerned  are  available.  In  today's  sophisticated  times  such 
statements  are  rare  indeed. 

Other  clues  are  often  contained  in  the  treatment  of  the  applicant. 
Has  it  been  business-like  ?  Have  there  been  inordinate  delays  ?  Other 
possible  avenues  include  the  appraisal  and  the  terms  of  the  loan.  Are 
they  deviations  from  local  advertising  or  the  experience  of  others? 
Often  the  best  evidence  will  be  in  the  statistical  information  which  is 
available  from  the  lending  institution.  Often  this  source  is  unavailable, 
as  the  institutions  do  not  tabulate  the  race,  sex  or  other  characteristics 
of  applicants  or  the  neighborhoods  in  which  the  properties  are  lo- 
cated. If  such  tabulations  are  maintained  they  are  available  for  review 
only  to  representatives  of  the  supervisory  institutions — the  examiners. 

For  many  years  civil  rights  groups  have  been  pressuring  supervisory 
agencies  to  require  maintenance  of  such  records  for  examination  during 
routine  investigations  of  the  financial  safety  and  soundness  of  the  in- 
stitutions. To  date,  except  for  the  various  one-time  studies  and  "pilot" 
projects,  this  effort  has  been  unsuccessful.  Even  during  the  course  of 
litigation  y^hen  such  disclosure  should  be  available  through  the  dis- 
covery process,  the  defendant  lenders  have  been  most  reluctant  to  allow 
an  examination  and  statistical  compilation  from  their  records.  Recent- 
ly, in  the  Laufman  case  discussed  above,  the  court  has  ordered  the 
release  of  statistical  information  and  the  production  of  documents  that 
should  enable  plaintiffs  to  show  a  pattern  of  redlining,  if  one  exists. 
It  is  axiomatic  that  access  is  also  key  to  ending  the  problem  of  financial 
discrimination  on  a  national  scale  and  has  been  the  maior  reomest  of 
civil  rights  groups  in  continuing  efforts  bv  both  the  Federal  Govern- 
ment and  individual  groups  to  secure  such  information. 

Over  the  past  six  years  financial  discrimination  and  the  term  r^d- 
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lining  has  passed  from  a  little  known  and  esoteric  phrase  to  a  major 
issue  impairing  a  number  of  metropolitan  areas  scattered  throughout 
flic  country.  Citizens'  groups  are  active  in  the  fight  against  redlining 
in  such  major  metropolitan  areas  as  Washington,  D.C.,  Cincin- 
nati, Chicago,  Los  Angeles,  Seattle.  Such  groups  have  played  a  part 
not  only  in  the  formulation  of  policies  seeking  to  end  such  discrimina- 
tion nationally  but  also  on  strategies  for  the  State  and  local  front. 

No  attempt  can  be  made  to  catalog  such  State  and  local  efforts  but 
they  include:  Redlining  regulations  issued  by  State  governments  in 
Illinois  and  California,  on-going  investigations  of  redlining  by  such 
groups  as  the  Gary  Human  Relations  Commission,  and  the  efforts  by 
city  governments  to  tie  the  deposit  of  the  city  funds  into  institutions 
which  maintain  a  policy  of  reinvesting  in  inner  city  areas.  The  ordi- 
nance requiring  the  latter  which  is  probably  the  best  known,  is  now 
operational  in  Chicago. 

The  efforts  of  State  and  local  governments  as  well  as  those  of  con- 
cerned civil  rights  groups  were  drawn  together  in  hearings  held  in 
1975  before  the  Senate  Banking,  Housing  and  Urban  Affairs  Commit- 
tee, which  resulted  in  the  Home  Mortgage  Disclosure  Act  of  1975.  This 
legislation  provides  for  public  disclosure  by  individual  lending  institu- 
tions of  lending  areas  by  census  tract  in  major  metropolitan  areas  and 
by  zip  codes  elsewhere.  The  first  reports  became  available  in  the  fall  of 
1976.  (Unfortunately  limited  to  zip  code  only).  Such  disclosure,  al- 
though far  from  the  centralized  tabulation  most  groups  feel  necessary, 
should  enable  concerned  citizens'  groups  to  pinpoint  not  only  those 
areas  in  a  city  or  a  metropolitan  area  which  are  being  redlined,  but 
should  also  highlight  practices  of  financial  institutions,  revealing 
which  are  sensitive  or  insensitive  to  the  credit  needs  of  older  neighbor- 
hood areas.  While  the  legislation  does  not  mandate  that  such  disclosure 
be  utilized  by  the  regulatory  agency  examiners,  it  is  obviously  the  in- 
tent of  the  Senate  Committee  originally  sponsoring  the  legislation 
that  it  be  so  used. 

Clearly  the  intent  of  the  recent  amendments  to  the  Equal  Credit 
Opportunity  Act,  as  discussed  above,  also  constitute  an  expansion  of 
the  protection  against  credit  discrimination  in  the  housing  area. 

Civil  Rights  groups,  in  recent  testimony  before  the  Federal  Reserve 
Board,  pointed  out  that  unless  stronger  provisions  regarding  the  col- 
lection of  racial  data,  redlining,  and  the  "effects"  test  were  incorporated 
into  the  Board's  proposed  regulations,  the  latter  would  be  considerably 
weaker  than  that  mandated  under  both  the  Equal  Credit  Opportunity 
Act  and  Title  VIII.  The  Board's  regulations  are  not  scheduled  to  be- 
come effective  until  March,  1977. 

Through  the  years  it  has  been  a  consensus  of  civil  rights  groups 
that  the  major  hope  for  ending  debilitating  credit  practices  described 
above  rested  with  the  Federal  financial  supervisory  agencies:  first, 
through  the  institution  of  nationwide,  effective  racial  data  collection 
programs  and.  second,  the  utilization  of  such  data  in  the  examination 
process.  Tt  is  to  this  end  that  the  Senate  Banking,  Housing  and  Urban 
Affairs  Committee  and  the  Department  of  Justice  have  been  urging 
the  four  Federal  financial  regulators  agencies  to  develop  and  institute 
such  enforcement  mechanisms.  The  details  of  their  activities  are  spelled 
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out  in  the  Senate  Committee's  "Equal  Opportunity  in  Lending  En- 
forcement by  the  Four  Federal  Financial  Regulatory  Agencies"  (Sen- 
ate Keport  No.  94-930,  Committee  on  Banking,  Housing  and  Urban 
Affairs,  June  3,  1976).  Some  evidence  of  the  effectiveness  of  this  pres- 
sure is  shown  by  the  announcement  on  July  15,  1976  by  the  Comp- 
troller of  the  Currency  and  the  Federal  Deposit  Insurance  Corpora- 
tion of  the  institution  of  a  pilot  data  collection  program.  Concluding 
that  data  collection  and  retention  was  important  in  detecting  discrimi- 
nation in  home  mortgage  lending,  the  agencies  will  test  a  specially 
designed  form  in  300  banks,  with  later  application  to  all  other  national 
banks  and  State  banks  not  in  the  Federal  Reserve  System. 

Other  steps  being  urged  by  both  the  Committee  and  the  Department 
of  Justice,  include :  Stepped  up  investigations ;  institution  of  a  formal 
process  for  investigations,  complaints  and  findings  in  this  area ;  refer- 
ral of  cases  to  the  Justice  Department;  and,  adoption  of  affirmative 
action  programs  to  redress  past  patterns  of  discrimination. 

While  these  recommendations  are  focussed  on  the  supervising  agen- 
cies, necessarily  at  the  national  level,  they  are  being  supplemented  by 
continued  efforts  by  local  citizens'  groups  and  even  by  officers  in  local 
lending  institutions.  Recent  reports  summarizing  information  now 
available  under  the  Disclosure  Act  show  that  more  loans  are  being 
made  in  areas  of  the  District  of  Columbia  formerly  redlined. 

The  litigation  to  secure  action  by  the  four  Federal  agencies  is  an  out- 
growth of  a  petition  filed  by  thirteen  civil  rights  and  other  public  in- 
terest groups  in  1971  requesting  a  wide  variety  of  enforcement  activ- 
ities under  legislation  then  existing  (i.e.,  Title  VIII)  to  curb  racial 
discrimination  and  redlining.  The  petition  commenced  five  years  of 
negotiation  with  the  Federal  agencies.  Only  the  Federal  Home  Loan 
Bank  Board  issued  regulations  regarding  racial  discrimination  and 
redlining.  Their  regulatory  scheme  did  not  include  racial  data  collec- 
tion, the  primary  means  of  enforcement.  Following  this  period  of  con- 
sistent refusal  to  act  positively,  a  lawsuit  was  filed  in  mid-1976  in  the 
U.S.  District  Court  of  Washington,  D.C.,  against  the  four  agencies. 
The  suit  alleges  that  the  agencies  have  failed  to  carry  out  their  regula- 
tory responsibilities  to  prevent  race  and  sex  discrimination  in  home 
mortgage  lending,  notwithstanding  the  fact  that  they  had  been  aware 
since  1971  of  the  discriminatory  practices  of  some  of  the  lenders  which 
they  regulate  or  insure.  Plaintiffs  have  requested  a  variety  of  affirma- 
tive relief,  including:  the  adoption  of  regulations  banning  specific 
types  of  discriminatory  practices;  an  order  requiring  the  regulated  in- 
stitutions to  maintain  data  on  applicants  by  race,  ethnicity,  and  sex  to 
permit  examiners  to  detect  more  easily  discriminatory  patterns :  an  or- 
der requiring  defendants  to  adopt  procedures  for  the  investigation  of 
potential  discriminatory  practices  and  for  their  prompt  elimination: 
the  training  of  examiners  in  procedures  concerning  non-discrimination 
in  mortgage  lending  and  the  requirement  that  lending  institutions 
which  have  historically  done  business  with  brokers  and  developers 
serving  exclusively  white  clientele  take  affirmative  action  to  overcome 
the  effects  of  such  practices.  Such  litigation,  if  successful,  will  place  the 
regulatory  agencies  under  court  orders  to  undertake  remedial  action. 
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CHAPTER  11 


Desegregation  of  the  Nation's  Public  Schools 

An  Excerpt  from  a  Report  of  the  United  States  Commission  on 
Civil  Rights— August,  1976* 

The  Role  of  Leadership 

The  process  of  school  desegregation  is  significantly  affected  by  the 
support  or  opposition  it  receives  from  the  local  community's  leader- 
ship. Across  the  Xation  in  the  various  school  districts  included  in 
the  Commission  study,  where  officials  and  community  leaders  have 
given  their  support,  the  process  of  desegregating  the  schools  has 
tended  to  go  relatively  smoothly.  In  these  districts  the  community  at 
large  more  readily  accepted  desegregation.  Where  civic  leaders  pub- 
licly oppose  desegregation,  however,  they  provide  sanction  to  its 
opponents,  who  believe  they  have  been  given  license  to  disobey  the 
law  and  disrupt  the  community  and  its  schools  in  protest. 

As  early  as  1968  the  Commission's  study  of  school  desegregation  in 
Virginia  found  that  effective  desegregation  had  occurred  where  school 
officials  had  taken  the  position  that  Federal  laws  must  be  obeyed 
and  that  desegregation  could  be  accomplished.  More  recently,  the 
Commission  has  found  further  evidence  to  substantiate  the  importance 
of  positive  leadership  in  desegregation. 

In  its  national  survey,  the  Commission  found  that  superintendents' 
responses  in  532  school  districts  which  had  desegregated  within  the 
last  10  years  showed  that  the  level  of  opposition  among  local  leaders 
just  prior  to  implementation  of  desegregation  was  far  greater  in  dis- 
tricts which  reported  serious  disruptions  of  the  educational  process. 
Of  111  districts  where  superintendents  reported  no  serious  disruptions 
on  the  issue  of  school  desegregation,  superintendents  said : 

Business  leaders  were  supportive  or  neutral  in  65  percent. 
Political  leaders  were  supportive  or  neutral  in  67  percent. 
Religious  leaders  were  supportive  or  neutral  in  87  percent. 

Of  95  districts  which  reported  serious  disruptions  : 

Business  leaders  were  supportive  or  neutral  in  27  percent. 
Political  leaders  were  supportive  or  neutral  in  30  percent. 
Religious  leaders  were  supportive  or  neutral  in  66  percent. 

Superintendent  And  School  Board 

Affirmative  leadership  by  school  board  members  and  superintend- 
ents is  a  critical  factor  for  acceptance  and  peaceful  implementation  of 
desegregation.  Individuals  interviewed  in  23  of  29  school  districts  in 
which  case  studies  were  conducted  said  that  the  superintendent's  posi- 
tive leadership  had  contributed  to  the  smoothness  with  which  deseg- 

*  Copies  of  the  full  Report  may  be  ordered  from  the  U.S.  Commission  on  Civil  Rights, 
Washington,  D.C  20425. 
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regati<  !)  was  implemented.  In  15  school  districts,  persons  interviewed 
said  the  school  board's  support  had  a  noticeable  impact  on  the  deseg- 
regation process.  Support  from  superintendents  and  school  boards 
included  appointing  human  relations  committees,  making  strong 
public  statements  in  support  of  desegregation,  and  initiating  activities 
or  programs  to  facilitate  desegregation. 

According  to  school  officials  in  Hillsborough  County,  the  school 
board's  decision  not  to  appeal  the  1971  court  decision  but  to  make 
every  effort  to  comply  was  the  first  step  toward  successful  desegrega- 
tion. In  anticipation  of  the  court  order,  the  superintendent  began  de- 
veloping a  desegregation  plan.  The  Hillsborough  County  School 
Board,  recognizing  the  importance  of  involving  the  total  community, 
set  up  a  156-member  community  desegregation  task  force.  Business- 
man, military  personnel,  students,  parents,  religious  leaders,  the 
media,  as  well  as  antibusing  groups  were  represented  on  the  task 
force.  As  a  result,  desegregation  in  Hillsborough  County  was  imple- 
mented without  violence  or  disruption. 

In  contrast,  the  Boston  School  Committee  adamantly  refused  to 
take  the  affirmative  steps  necessary  to  desegregate  Boston's  public 
schools  successfully.  In  a  report  on  desegregation  in  Boston  the  Com- 
mission concluded  that,  "the  effect  of  the  Boston  School  Committee's 
statements,  policy,  and  inaction  was  to  foster  within  the  community 
outright  resistance  to  school  desegregation."  The  school  superintendent 
also  provided  a  minimum  of  guidance  to  the  Boston  school  department. 

In  Berkeley,  California,  which  desegregated  voluntarily  in  1968, 
the  board  of  education  passed  a  resolution  stating  that  desegregation 
was  "absolutely  their  goal."  Asked  what  she  considered  the  single  most 
important  factor  in  desegregation  in  Berkeley,  a  former  school  board 
member  said,  "I  think  it  was  the  total  community  involvement  under 
the  leadership  of  both  the  board  and  the  superintendent." 

Union  Township,  New  Jersey,  implemented  an  HEW-approved 
desegregation  plan  in  1969.  Observers  attribute  its  success  to  the  school 
board's  early  unanimity,  its  ability  to  "stick  to  its  guns,"  and  the 
dedication  and  commitment  of  the  superintendent  of  schools.  Affirma- 
tive and  determined  leadership  enabled  the  community  to  avoid  most 
of  the  hysteria  and  blind  resistance  which  troubled  other  school 
districts.  In  Minneapolis,  Minnesota,  which  desegregated  in  1973, 
many  residents  believe  that  desegregation  has  been  successful  because 
of  the  consistent,  positive  approach  taken  by  the  school  administra- 
tion in  forming  and  molding  community  support  for  the  desegregation 
process. 

In  Prince  George's  County,  Maryland,  which  desegregated  in  the 
middle  of  the  1972-73  school  year:  the  school  board  resisted  to  the 
very  end,  causing  community  polarization  and  dissension.  In  his  final 
decree,  J udge  Frank  Kaufman  stated : 

The  Prince  George's  County  School  Board  has  disregarded  the  mandates  of  the 
highest  court  of  our  land  .  .  .  the  policy  and  practice  apparently  followed  by 
a  number  of  school  board  members  of  seeking  at  every  stage  and  at  every  avail- 
able moment,  ever  further  delays,  and  of  failing  to  exert  affirmative  leadership  to 
pffect  required  constitutional  change,  discourages  further  delay  .  .  . 

In  Bogalusa,  Louisiana,  many  school  board  members  were  opposed 
to  any  desegregation  effort.  Although  the  board  directed  the  super- 
intendent to  develop  a  plan  to  comply  with  a  court  order,  it  made 
known  its  opposition  and  the  fact  that  it  was  complying  only  because 
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there  was  no  alternative.  A  community  representative  cited  the  school 
board's  attitude  as  most  damaging  to  initial  desegregation  efforts  be- 
cause of  its  negative  effect  on  the  community.  In  Greenville,  Missis- 
sippi, on  the  other  hand,  leadership  at  all  levels — school,  community, 
business,  and  media — worked  together  to  bring  about  desegregation  in 
that  community. 

In  Charlotte-Mecklenburg,  North  Carolina,  where  court-ordered  de- 
segregation was  implemented  in  1970,  the  general  view  among  those 
sympathetic  to  the  plan  is  that  the  school  board  did  not  provide  active 
support  and  there  has  been  little  support  by  leaders  elsewhere  in  the 
city  or  county.  To  the  extent  the  plan  has  worked,  various  individuals 
said,  credit  goes  to  the  superintendent  and  his  professional  staff.  In 
1972  the  Charlotte-Mecklenburg  Community  Relations  Committee, 
after  studying  the  causes  of  school  disorders  and  community  tensions, 
criticized  the  school  board  for  its  "interim"  attitude  and  declared : 

Our  first  and  firmest  attention  should  be  turned  from  discontent  with 
courts  ...  to  our  schools  and  the  way  in  which  they  educate  our  children.  The 
Committee  believes  that  leadership  from  the  board  of  education  and  from 
others — elected  and  private  civic  leaders  alike — will  cause  this  community's 
parents  to  reaffirm  their  belief  in  good  education. 

Pontiac,  Michigan,  desegregated  in  1971-72  amidst  turmoil  and 
violence — 10  school  buses  were  bombed  in  the  bus  depot  and  buses 
carrying  young  children  were  attacked  by  mobs  of  adults.  Community 
leaders  in  Pontiac  criticized  the  board  of  education  and  top  school 
administrators  for  their  failure  to  exert  affirmative  leadership : 

The  school  board  knew  it  was  in  the  wrong,  but  refused  to  admit  it,  even  after 
all  court  appeals  had  been  exhausted;  the  board  misled  the  public.  The  com- 
munity would  have  been  more  cooperative  if  the  superintendent  had  said,  "We 
are  desegregating  because  it  is  the  right  thing  to  do  for  the  children." 

Political  Leadership 

Generally,  local  elected  officials,  other  than  school  board  members, 
have  no  direct  authority  over  the  public  school  system.  However,  their 
public  response  to  a  desegregation  plan  can  have  a  positive  or  nega- 
tive effect  in  a  community  where  there  is  controversy.  Where  public 
officials  actively  support  the  desegregation  process,  the  community 
generally  directs  its  attention  toward  making  the  process  work.  Even 
where  political  leaders  have  actually  opposed  the  specifics  of  a  court 
order,  the  Commission  has  found  that  if  they  take  a  position  of  "obedi- 
ence to  the  law,"  the  result  is  a  positive  contribution  to  the  desegrega- 
tion process.  This  was  true  in  a  number  of  districts,  including  Spring- 
field, Massachusetts;  Newport  News,  Virginia;  and  Minneapolis, 
Minnesota. 

Minora  Yasui,  executive  director  of  the  Denver  Commission  on  Com- 
munity Kelations,  said : 

I  think  probably  the  greatest  strength  has  been  that  in  the  City  and  County 
of  Denver,  both  the  administration  and  even  those  who  oppose  the  specific  court 
order  have  felt  that  obedience  to  the  law  is  a  very  important  and  integral  part 
of  the  community.  I  believe  the  city  administration  has  always  backed  this  kind 
of  a  stand,  that  if  there  is  a  law  on  the  books,  it  should  be  obeyed  by  law-abiding 
citizens. 

Although  no  elected  city  officials  in  Denver  made  public  statements 
in  support  of  school  desegregation,  the  mayor  directed  the  Denver 
Commission  on  Community  Relations  to  "be  involved  in  whatever  was 
necessary  to  alleviate  the  tensions  caused  by  school  desegregation." 
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1 11  Boston  the  Commission  found  that  public  statements  of  the  mayor 
during  the  school  desegregation  crisis  confused  the  public  and  con- 
si  ituted  a  disservice  to  the  rule  of  law.  Some  of  Mayor  White's  public 
st  atementfi  included  the  following : 

We  are  all  faced  with  the  unpleasant  task  of  implementing  a  court  order. 

Compliance  with  law  does  not  require  acceptance  of  it ;  tolerance  does  not  re- 
quire endorsement  of  law. 

People  who  would  boycott  schools  are  asked  to  weigh  the  decision  carefully, 
but  it  is  their  decision  to  make.  Parents  should  attend  open  houses  at  schools 
before  making  final  decision  to  send  or  not  send  students  to  school. 

Local  and  State  politicians  in  Maryland  as  well  as  the  district's  Mem- 
ber of  Congress  made  public  statements  on  the  anarchy  and  chaos  that 
would  accompany  school  desegregation  in  Prince  George's  County.  No 
leadership  was  exerted  by  most  top  county  or  State  officials  in  behalf 
of  compliance  with  the  court  order,  and  the  community  divided  on  the 
issue  of  desegregation. 

In  contrast,  officials  in  Tampa  and  Hillsborough  County  took  a  neu- 
tral position  on  school  desegregation  and  credited  the  school  board 
with  the  successful  implementation  of  desegregation.  Richard  Greco, 
former  mayor,  said :  "It  was  their  responsibility.  It  was  a  tough  prob- 
lem. They  got  in  there  and  did  their  job  and  I  think  that  you  would 
have  to  say  that  the  city,  the  county,  and  everyone  else  was  somewhat 
neutral  .  .  .  because  it  wasn't  our  realm  of  responsibility.*'  Local  offi- 
cials agreed  that  the  political  community  refrained  from  making  the 
desegregation  issue  a  political  football. 

In  Louisville  the  desegregation  issue  did  become  a  political  foot- 
ball. The  Governor  of  Kentucky,  the  mayor  of  Louisville,  and  the  Jef- 
ferson County  judge  testified  against  court-ordered  desegregation  dur- 
ing the  Senate  Judiciary  Committee  hearings  prior  to  the  1975  elec- 
tion. In  the  wake  of  violence  in  Louisville,  an  editorial  in  The  State 
Journal  addressed  the  leadership  problem : 

Both  the  Governor  and  Jefferson  County  Judge  Todd  Hollenbach,  while  strong- 
ly stating  their  intentions  to  restore  order  in  the  city,  appeared  determined  to  let 
everyone  know  how  much  they  oppose  court-ordered  busing  ...  if  the  Governor 
keeps  saying  how  bad  busing  is,  throwing  a  brick  at  a  police  car  can  be  seen  by 
emotion-laden  minds  as  doing  the  Governor's  business. 

The  Jefferson  County  School  system  is  about  to  enter  its  second  year 
of  desegregation.  Asked  if  he  has  taken  steps  to  bring  the  community 
together  for  better  implementation  of  the  court  order,  County  Judge 
Louis  J.  Hollenbach  testified  that  he  and  Mayor  Harvey  Sloane  have 
appeared  before  many  groups  to  focus  attention  on  alternatives  to 
busing  and  have  submitted  these  alternatives  to  the  school  board.  The 
alternatives  are  not  within  the  scope  of  the  existing  court  order.  Thus, 
it  appears  that  the  chief  executives  of  Louisville  and  Jefferson  County 
will  continue  to  undermine  the  letter  and  the  spirit  of  the  law  with 
respect  to  school  desegregaton  in  the  Louisville  community. 

Lair  Enforcement 

Law  enforcement  agencies,  as  part  of  local  government,  often  re- 
flect the  position  of  local  official?.  Consequently,  if  elected  officials  are 
committed  to  peaceful  implementation  of  desegregation,  law  enforce- 
ment agencies  respond  accordinglv. 

Following  the  Denver  court  order  in  the  spring  of  1974,  the  police 
department  began  contingency  planning  for  the  possibility  of  violence 
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or  disorder.  Police  officials  met  with  school  officials  to  discuss  potential 
problems  during  the  remainder  of  the  school  year  and  in  the  fall.  The 
chief  of  police  testified : 

We  felt  that  at  one  of  our  high  schools  we  might  have  a  problem.  .  .  .  We 
enabled  the  officers  ...  to  go  to  that  school  ...  to  determine  if  there  were  any 
possibilities.  We  did  have  alert  circumstances,  not  uniform  cars,  in  the  area, 
but  available  with  helicopter  surveillance  ...  no  problems  came  out. 

The  Hillsborough  County  Sheriff's  Department  and  the  Tampa 
Police  Department  were  involved  in  a  workshop  sponsored  by  the 
school  administration  to  "let  us  in  law  enforcement  know  what  the 
plan  was  to  be."  Sheriff  Malcolm  Beard  said,  "We  were  prepared  for 
any  problem  that  might  arise  ...  we  had  no  problems.*'  Both  the  sheriff 
and  the  chief  of  police  said  their  departments  maintained  a  very  low 
profile  although  they  were  well  prepared :  "We  had  some  areas  where 
we  thought  ...  a  problem  might  occur,  and  Ave  had  manpower  there, 
but  they  were  not  conspicuous.  They  were  not  on  the  scene  . . .  but  they 
were  available." 

Law  enforcement  decisions  made  by  Boston  officials  clearly  in- 
fluenced the  course  of  events.  Although  the  police  had  prior  informa- 
tion that  resistance  to  desegregation  would  be  massive  in  certain  areas 
of  the  city,  they  neglected  to  provide  adequate  police  presence  in  those 
areas.  As  a  result,  massive  civil  disorder  occurred,  leading  the  mayor 
to  announce  shortly  after  the  opening  of  school  that  the  city  could  not 
maintain  public  safety. 

With  tension  at  a  peak  and  the  potential  for  violence  running  high, 
Memphis  schools  opened  in  1972-73  on  a  desegregated  basis  with  no 
serious  incidents  or  arrests.  This  occurred  despite  opposition  by  the 
mayor  and  the  city  council  and  a  national  antibusing  rally  in  Memphis 
the  weekend  before  school  opened.  The  director  of  police  made  it  clear 
that  the  police  would  enforce  the  court  order : 

When  the  date  for  busing  arrived,  we  wanted  it  done  in  a  normal  environ- 
ment— no  force,  no  strongarm  tactics,  no  sea  of  uniforms.  We  were  totally  mobi- 
lized and  ready,  but  we  were  in  the  background,  not  in  the  schools  or  on  the 
buses.  .  .  .  We  were  candid  about  what  we  would  do,  but  we  didn't  want  any- 
body but  the  school  people  involved  in  the  actual  movement  of  children.  I  know 
we've  got  some  men  with  deep  racial  bias,  but  a  real  professional  has  to  subordi- 
nate his  personal  feeling  to  his  duty. 

Business,  Religious^  and  Organizational  Leadership 

In  many  school  districts  affirmative  leadership  by  members  of  busi- 
ness, religious,  and  social  service  organizations  has  contributed  im- 
measurably to  community  acceptance  of  desegregation. 

The  Chamber  of  Commerce  in  Memphis  made  peaceful  imple- 
mentation of  the  court  order  its  highest  priority  and  helped  form 
IMPACT — Involved  Memphis  Parents  Assisting  Children  and 
Teachers.  It  also  used  its  own  public  relations  firm  to  enlist  support. 
The  executive  director  of  the  chamber  said.  "It  had  to  be  done.  We 
don't  want  this  town  to  go  down  the  drain."  One  community  leader 
said  of  the  leadership  coalition  of  the  chamber,  the  school  system,  the 
black  community,  and  IMPACT  : 

When  a  city's  power  structure  makes  up  its  mind  to  face  up  to  an  issue  like 
desegregation,  it  can  do  it — and  do  it  in  an  impressive  and  encouraging  way. 
Even  though  officials  of  the  local,  State  and  Federal  governments  did  all  they 
could  to  stop  busing,  there  were  enough  people  here  who  wanted  to  do  the  right 
thing  and  they  did  it  .  .  .  and  the  result  was  a  victory  for  Memphis. 
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The  Greater  Tampa  Chamber  of  Commerce  endorsed  desegregation 
of  the  schools.  Its  executive  vice  president  said,  "If  the  chamber  en- 
dorses it .  .  .  we  represent  about  4,000  business  firms  and  individuals — 
I  think  it  has  a  good  bit  to  do  with  how  the  community  responds." 

In  Greenville,  Mississippi,  the  business  leadership  reportedly  raised 
$10,000  from  private  sources  for  a  professional  public  relations  firm  to 
publicize  school  desegregation. 

On  the  other  hand,  the  Louisville  Chamber  of  Commerce  has  moved 
from  a  public  position  of  support  for  the  peaceful  implementation  of 
court-ordered  desegregation  to  one  of  opposition  to  court-ordered  bus- 
in  g.  The  reversal,  precipitated  by  community  opposition  and  intimida- 
tion of  small  businesses  by  antibusing  elements,  fueled  the  discontent 
and  disobedience. 

There  was  considerable  support  for  school  desegregation  from  the 
Denver  clergy.  Ecumenical  prayer  services  were  held,  and  the  Council 
of  Churches  and  its  Clergy  Committee  for  Reconciliation  spoke  out  in 
favor  of  peaceful  implementation  of  the  plan.  Both  the  United  Meth- 
odist Church  and  the  Roman  Catholic  Church  officially  communicated 
their  support  for  school  desegregation  to  their  clergy.  In  addition,  the 
Roman  Catholic  Church  in  Denver,  as  well  as  in  Louisville,  Tampa, 
Boston,  and  other  communities,  issued  directives  forbidding  the  use  of 
Catholic  schools  as  a  haven  for  whites  trying  to  avoid  desegregation. 

A  coalition  of  49  Denver  community  organizations,  PLUS  (People 
Let's  Unite  for  Schools),  worked  to  involve  the  entire  community  in 
the  desegregation  process. 

The  Media 

Media  coverage  of  school  desegregation  has  an  enormous  impact 
upon  local  and  national  opinions  and  perceptions.  Consequently,  many 
school  districts  have  attempted  to  work  closely  with  the  news  media. 
In  Denver  the  court-appointed  monitoring  committee  met  with  media 
executives  to  ask  their  cooperation  in  presenting  the  positive  side  of 
desegregation.  A  committee  member  said : 

I  think  that  both  of  the  newspapers  have,  in  general,  done  a  good  job  of 
this.  .  .  .  They  have  reported  the  facts,  they  have  traced  down  rumors  before 
putting  them  on  the  front  page. 

Local  newspapers  in  Memphis  reportedly  did  a  "superlative"  job  of 
covering  school  desegregation  and  took  editorial  positions  favoring 
peaceful  implementation  of  the  court  order.  Many  people  felt,  how- 
ever, that  national  coverage  was  misleading  and  had  a  negative  effect 
on  the  city.  In  Corpus  Christi,  Texas,  the  local  media  were  strong 
advocates  of  desegregation,  in  particular,  the  Corpus  Christi  Caller- 
Times  which  won  a  statewide  Associated  Press  award. 

The  Boston  Community  Media  Council  (BCMC),  a  biracial  orga- 
nization of  print  and  broadcast  news  management  personnel,  made  a 
constructive  effort  to  plan  the  local  media's  role  during  Phase  I  of 
Boston's  desegregation  effort.  The  council  held  training  sessions : 

The  briefings  at  times  emphasized  the  obvious ;  the  importance  of  checking  out 
rumors  and  tips ;  the  need  to  be  inconspicuous  and  to  stand  back  from  any  out- 
breaks to  avoid  the  appearance  of  encouraging  them.  The  television  people 
weighed  the  use  of  film  reports  ...  to  provide  an  overall  sense  of  perspective  .  .  . 
the  newspaper  people  stressed  the  importance  of  avoiding  code  words  or  inflam- 
matory descriptions  ("cruel,"  "savage,"  or  "brutal")  in  their  copy. 

The  Boston  Globe  was  awarded  the  Pulitzer  Prize  in  1975  for  its 

coverage  of  the  school  desegregation  crisis.  The  local  media  later 
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abandoned  the  BCMC  "plan-'  and  each  pursued  an  independent  course 
of  action.  National  media  coverage,  particularly  of  incidents  of  vio- 
lence during  the  fall  of  1974,  engendered  widespread  feeling  in  Boston 
that  reporting  had  been  sensationalized  and  thereby  distorted. 

According  to  community  Jeaders  in  Dorchester  County,  Maryland, 
the  media  coverage  of  desegregation  was  negative  and  served  to  ex- 
acerbate the  problems.  In  1970  the  superintendent,  who  was  opposed 
to  desegregation,  wrote  to  the  Department  of  Health,  Education,  and 
Welfare,  criticizing  Dorchester  News  stories  as  unethical.  The  Delta 
Democrat  Times  in  Greenville,  Mississippi,  was  praised  for  keeping  the 
community  informed  and  for  its  positive  response  to  desegregation. 

The  media  in  Louisville  was  severely  criticized  by  some  community 
leaders.  Dr.  Lois  Cronholm,  director  of  the  Louisville- Jefferson  County 
Human  Relations  Commission,  said : 

I  think  the  news  media  produced  a  picture  in  this  community  that  the  great 
majority  of  the  people,  90  percent  or  more  .  .  .  were  opposed  to  busing.  It  became 
the  expectation  for  most  of  our  citizens  to  oppose  busing  because  they  really 
believed  that  not  to  oppose  busing  would  have  meant  to  have  gone  against  what 
appeared  to  be  the  overwhelming  moral  current  of  opinion.  From  this  standpoint 
I  would  criticize  the  news  media. 

Galen  Martin,  director  of  the  Kentucky  Commission  on  Human  Re- 
lations, testified  that  the  media  misled  the  community  through  its 
overuse  of  slogans  and  its  "glamorization  of  the  hate  group  leaders." 
He  said : 

We  have  had  more  than  12  court  orders  for  desegregation.  But  this  is  the 
first  time  .  .  .  that  the  media  have  ever  described  it  as  court-ordered  forced  busing 
across  racial  lines  to  achieve  balance  

There  was  also  testimony  that  the  media  had  failed  in  its  responsi- 
bility to  inform  the  public  on  the  reasons  for  desegregation : 

[It]  failed  to  tell  white  people  about  the  brutality  of  segregation,  how  bad  the 
schools  were  so  that  they  see  a  little  busing  is  better  than  the  defects  of 
segregation. 

Although  the  leading  newspapers  endorsed  busing  for  desegrega- 
tion and  advocated  peaceful  implementation,  a  leading  television  sta- 
tion editorialized  for  a  constitutional  amendment  or  other  alternatives 
to  busing.  The  Courier- Journal  printed  an  editorial  on  the  responsibil- 
ity of  the  media  during  desegregation : 

The  most  sensitive  issue  the  news  media  in  this  community  has  had  to  handle 
in  many,  many  years  is  that  of  school  desegregation. . . . 

On  this  issue  we  all  bear  an  extra  burden  of  accuracy — to  publish  or  broadcast 
facts  rather  than  unsubstantiated  rumor.  The  way  the  community  copes  with 
integration  this  fall  may  well  reflect  the  responsibility  with  which  news  orga- 
nizations have  kept  people  informed.  Unreliable  reporting  damages  the 
community.  .  .  . 

The  Courier- Journal  and  WHAS-TV  in  Louisville  won  national 
Sigma  Delta  Chi  awards  for  their  coverage  of  desegregation. 

In  summary,  where  public  and  private  leaders  publicly  supported 
the  peaceful  implementation  of  school  desegregation,  whether  court- 
ordered  or  voluntary  and  irrespective  of  the  mechanics  used,  the  proc- 
ess tended  to  proceed  smoothly  and  more  effectively  than  in  dis- 
tricts where  such  support  was  lacking.  Affirmative  leadership 
is  crucial  to  the  achievement  of  school  desegregation  in  a 
community.  Such  leadership  is  most  important  in  school  dis- 
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l  ru  ts  where  there  is  opposition  because  undisciplined  oppo- 
sition can  lead  to  community  disruption  and  violence.  In 
periods  immediately  before  and  after  implementation  of  desegrega- 
tion, when  apprehension  is  often  widespread,  local  leaders  must  re- 
assure the  community  that  desegregation  can  and  will  be  accomplished 
peacefully  and  successfully.  Without  commitment  from  the  top,  the 
( ask  of  desegregating  is  made  more  difficult. 

******* 

Restructuring  School  Districts 

An  essential  part  of  desegregation  is  the  restructuring  of  school 
districts,  including  changes  in  school  attendance  zones  and  grade 
levels.  This  restructuring  is  accomplished  in  a  number  of  ways  which 
include  establishing  satellite  attendance  areas,  pairing  and  clustering, 
grade-locking,  establishing  magnet  schools,  building  new  schools,  and 
closing  schools. 

Restructuring  often  requires  additional  busing  of  students,  but  the 
increase  is  substantially  less  than  is  popularly  believed.  Nationally, 
slightly  more  than  50  percent  of  all  school  children  are  bused  to 
school,  and  of  this  percentage  less  than  7  percent  are  bused  for  the 
purpose  of  school  desegregation.  In  fact,  of  the  total  number  of  chil- 
dren attending  public  school,  only  3.6  percent  are  bused  for  school 
desegregation  purposes.  During  the  1973-74  school  year,  $57  billion 
was  spent  for  public  education,  and  $1,858  billion  of  that  total  was 
spent  for  student  transportation.  Only  $129  million  of  these  trans- 
portation funds  were  used  to  achieve  desegregation. 

Indeed,  busing  is  not  a  new  phenomenon  in  American  education. 
As  early  as  1869,  the  State  of  Massachusetts  enacted  the  first  pupil 
transportation  law.  Today  48  States  provide  student  transportation, 
and  15  States  provide  it  to  private  schools  at  public  expense.  The  use 
of  pupil  transportation  was  predicated  upon  providing  educational 
opportunities  not  available  at  the  neighborhood  school,  combined  with 
a  concern  for  safety.  While  modern  opponents  of  busing  often  cite 
safety  as  an  argument  against  it,  the  data  show  thai  "students  walk- 
ing to  school  are  three  times  more  likely  to  be  involved  in  an  accident 
than  those  going  to  school  by  bus." 

On  the  average,  30  percent  of  the  students  in  desegregated  school 
districts,  surveyed  in  the  Commission's  national  study,  were  reassigned 
at  the  time  of  school  desegregation.  However,  the  average  percentage 
of  minority  students  bused  increased  from  40.98  percent  to  55.98  per- 
cent. The  average  percentage  of  majority  students  bused  increased 
from  50.13  percent  to  53.28  percent,  or  about  3  percent. 

Analysis  of  the  29  case  studies  reveals  that  the  number  of  students 
bused  increased  in  25,  decreased  in  1,  and  remained  the  same  in  3. 
Furthermore,  in  9  of  the  25  districts,  the  increase  was  less  than  12 
percent  and  in  none  was  the  increase  over  50  percent.  The  burden  of 
busing  in  21  of  the  districts  is  disproportionately  borne  by  minority 
students,  in  3  by  majority  students,  and  in  5  is  evenly  balanced.  In 
addition,  the  percentage  of  the  budget  spent  on  busing  increased  less 
than  2  percent  in  the  majority  of  the  school  districts  and  decreased  in 
two. 
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In  Minneapolis,  Minnesota,  the  school  desegregation  plan — which 
included  wider  attendance  zones,  clustering  and  pairing,  and  a  pilot 
program  of  learning  centers  similar  to  magnet  schools — kept  busing 
to  a  minimum  and  balanced  the  proportion  bused  between  minority 
and  majority  students.  The  average  bus  ride  before  and  after  school 
desegregation  was  less  than  20  minutes.  Roughly  half  of  the  district's 
54,000  pupils  are  bused  and  of  these  27,000,  11,000  are  bused  for  de- 
segregation purposes.  School  desegregation  in  Ossining,  New  York, 
was  accomplished  by  rezoning  attendance  areas  and  closing  an  ele- 
mentary school  in  deteriorated  condition.  The  average  bus  ride  re- 
mained approximately  30  minutes  and  only  an  additional  6.6  percent 
of  the  students  are  bused.  There  was  an  increase  of  only  1  percent  of 
students  bused  in  Erie,  Pennsylvania,  and  the  percentage  of  the  budget 
used  for  busing  remained  the  same,  2.3  percent.  The  desegregation 
plan  included  closing  three  old  school  buildings,  pairing,  and  rezon- 
ing attendance  lines.  Similarly,  in  Ogden,  Utah,  school  desegregation 
did  not  increase  the  number  of  students  bused  (less  than  1  percent),  or 
the  percentage  of  the  budget  spent  on  busing  (less  than  1  percent). 
The  voluntary  desegregation  plan  included  consolidating  five  ele- 
mentary schools  into  two  new  facilities  and  redrawing  boundary  lines 
for  both  elementary  and  junior  high  schools. 

In  Hillsborough  County,  Florida,  after  numerous  desegregation 
plans  were  used  which  included  selective  pairing  and  open  enrollment, 
the  school  board  adopted  a  plan  which  encompassed  satellite  attendance 
zones,  clustering,  and  grade-locking.  Sixth  and  seventh  grade  centers 
were  established  in  the  formerly  black  schools,  and  white  students  at 
those  grade  levels  are  bused  during  the  2  years.  Black  students  are 
bused  to  formerly  white  schools  for  grades  1  through  5  and  8  through 
12.  As  a  result  of  this  desegregation  plan,  125  new  buses  were  pur- 
chased and  the  State  provided  approximately  60  percent  of  the  operat- 
ing budget  for  transportation.  Of  52,785  students  transported  the  year 
following  implementation  of  the  plan,  38  percent  were  bused  for  school 
desegregation  purposes.  A  parent  at  the  Tampa  hearing  responded  to 
a  question  about  her  child  being  bused  to  school  each  day : 

I  have  no  serious  objection  to  it,  personally.  It  has  not  caused  a  hardship  in  our 
family.  Perhaps  I  would  feel  differently  about  it  if  what  he  got  at  the  end  of  the 
line  was  not  so  good.  But  he  does  get  a  good  deal  at  the  end  of  the  line. 

In  most  school  districts,  desegregation  plans  are  developed  for  the 
purpose  of  providing  equal  educational  opportunity  for  all  students. 
Restructuring  of  schools  and  the  busing  involved  are  merely  means  to 
that  end.  It  is  not  the  busing,  it  is  the  education  at  the  end  of  the  ride 
that  is  important. 

Desegregated  Schools  and  Quality  or  Education 

Faced  with  the  need  to  provide  instruction  to  students  of  a  variety 
of  backgrounds,  interests,  and  skills,  many  desegregated  schools  have 
begun  to  make  the.  curriculum  more  responsive  to  a  broad  range  of 
academic  and  emotional  needs.  The  Commission  heard  testimony  that 
teachers  have  become  more  sensitive  to  the  kind  of  instruction  that 
ensures  student  interest  and  academic  success,  that  teachers'  expecta- 
tions of  minority  students  tend  to  increase,  that  the  academic  perform- 
ance of  minority  students  generally  improves,  and  that  students  are 
often  more  motivated  and  thus  attend  school  more  regularly. 
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Educational  research  is  inconclusive  as  to  the  effects  of  desegregation 
on  achievement  test  scores  of  minority  and  majority  students.  Research 
suggests,  however,  that  improved  achievement  scores  are  more  a  func- 
tion of  the  educational  process  than  a  function  of  the  racial  composi- 
tion of  the  school.  The  experience  of  Williamsburg,  South  Carolina, 
is  an  excellent  example.  The  school  system,  with  a  majority  black  and 
low-income  student  enrollment,  has  dramatically  improved  achieve- 
ment scores,  reduced  dropout  rates,  and  increased  the  percentage  of 
students  seeking  higher  education  after  desegregation  when  changes 
were  made  in  every  area  affecting  the  curriculum.  The  school  system 
introduced  an  ungraded,  individualized,  sequential  plan  for  the  devel- 
opment of  basic  skills ;  added  courses  in  black  history  and  literature ; 
maintained  the  number  of  minority  teachers  at  a  level  proportionate  to 
minority  student  enrollment;  provided  staff  training  in  human  rela- 
tions ;  and  took  steps  to  ensure  that  disciplinary  treatment  is  adminis- 
tered equitably. 

The  Berkeley  Unified  School  District  provides  another  example. 
Achievement  scores  of  both  majority  and  minority  students  improved 
after  desegregation.  The  director  of  research  and  evaluation  attributed 
this  to  desegregation  and  the  ensuing  improvements  in  educational 
services  and  programs. 

A  curriculum  that  reflects  various  cultural  and  racial  backgrounds 
is  essential  to  desegregated  education.  A  school  board  member  in  Min- 
neapolis stated : 

Desegregation  has  a  great  effect  on  the  quality  of  education.  Because  I  think 
we  are  opening  doors  to  our  children  today  .  .  .  speaking  about  my  culture  and 
background  [which]  they  never  knew  about  .  .  .  they  [learn]  about  all  cultures 
.  .  .  all  major  contributions  .  .  .  that  one  race  or  one  individual  nationality  is 
not  superior  or  inferior  to  another  .  .  . 

A  school  administrator  in  Berkeley  agreed : 

The  intent  is  to  prepare  youngsters  to  be  effective  members  of  society,  and  one 
of  the  kinds  of  skills  that  they  can  acquire  in  a  desegregated  system  is  a  knowledge 
and  an  awareness  of  the  differences  that  exist  among  youngsters  and  hopefully 
gain  a  respect  for  those  differences  and  acceptance  of  them.  ... 

Many  school  districts  have  added  ethnic  studies  and  multicultural 
courses  to  the  curriculum  and  have  begun  using  textbooks  which  reflect 
the  contributions  of  all  groups.  For  example,  a  teacher  in  Minneapolis 
stated,  "I  think  ...  we  have  made  a  great  amount  of  effort  to  make 
our  material  multiethnic  and  nonsexist."  Furthermore,  teachers  on 
their  own  initiative  have  incorporated  the  cultures  and  histories  of  dif- 
ferent racial  and  ethnic  groups  into  their  classroom  presentations. 

Part  of  this  general  trend  towards  multicultural  education  is  the 
increased  use  of  bilingual-bicultural  education,  an  indication  that 
school  districts  are  becoming  more  responsive  to  the  needs  of  language- 
minority  children.  Boston  offers  programs  for  a  variety  of  different 
language  groups,  Tampa  for  Spanish-speaking  students,  and  Louis- 
ville for  Vietnamese-speaking  students.  Denver,  which  has  a  large 
Mexican  American  student  population,  instituted  bilingual-bicul- 
tural programs  in  7  schools  the  first  year  of  desegregation  and  ex- 
tended them  to  15  schools  the  following  year. 

Although  these  programs  have  not  necessarily  been  instituted  as  a 
part  of  the  desegregation  process,  they  are  recognized  by  educators 
as  prerequisite  to  providing  equal  educational  opportunity  for  lan- 
guage-minority children. 
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A  school  board  member  in  Berkeley  explained : 

I  think  that  every  school  district  in  the  country  [with]  non-English-speaking 
students  has  to  establish  some  sort  of  bilingual  program  that  will  allow  those 
students  not  to  fall  behind  simply  because  of  the  lack  of  mastery  of  the  lan- 
guage .  .  .  Simply  desegregating  wasn't  enough.  [The  Chicano  students]  needed 
an  opportunity  in  a  bilingual-bicultural  setting,  not  only  allowing  [them]  .  .  . 
to  appreciate  and  accept  their  culture  and  their  way  of  life,  but  allowing  others 
to  .  .  .  gain  a  respect  for  that  kind  of  situation.  .  .  . 

Bilingual-bicultural  programs  typically  include  both  language- 
minority  and  English-speaking  children.  Language-minority  chil- 
dren are  given  a  real  opportunity  to  learn  since  they  are  taught  basic 
subject  matter  in  the  language  they  know  best,  and  at  the  same  time 
they  acquire  proficiency  in  English  as  a  second  language.  Native  Eng- 
lish-speaking children  in  these  programs  are  given  an  opportunity  to 
learn  another  language  and  experience  a  different  culture. 

Many  desegregated  schools  offer  students  a  wider  choice  of  studies 
than  was  offered  in  segregated  schools.  School  administrators  attempt 
to  ensure  that  courses  offered  in  a  student's  former  school  are  offered 
in  the  new  school.  For  example,  in  Tampa,  majority-black  schools 
offered  black  history.  Since  desegregation,  black  history  has  been 
made  available  in  all  schools,  to  white  as  well  as  black  students.  In 
Denver,  instead  of  duplicating  advanced  academic  and  vocational 
courses  that  were  offered  in  two  high  schools,  East  and  Manual,  a 
complex  was  formed.  Although  each  school  now  has  desegregated 
student  bodies,  students  are  encouraged  to  take  courses  in  both  schools. 

As  a  result  of  desegregation,  school  districts  have  implemented  a 
variety  of  programs  designed  to  improve  basic  skills  such  as  reading 
and  mathematics.  These  programs  have  benefitted  both  minority  and 
majority  chilren  achieving  below  their  potential.  Many  desegregated 
school  districts  have  also  attempted  to  identify  gifted  students  and 
provide  programs  that  fully  develop  their  talents  and  abilities.  The 
availability  of  Federal  money  under  the  Emergency  School  Aid  Act, 
established  to  provide  financial  assistance  for  special  needs  incident 
to  the  elimination  of  minority  segregation,  has  provided  the  impetus 
for  many  of  these  programs. 

In  planning  for  desegregation,  the  Prince  George's  County,  Mary- 
land, School  District  received  Federal  aid  under  ESAA  to  improve 
reading  achievement  and  to  identify  gifted  students  from  minority 
groups.  The  school  district  provided  a  reading  supervisor  and  staff 
of  reading  teachers  for  different  geographical  areas,  and  20  "floating 
faculty"  members  were  assigned  to  work  with  20  elementary  schools. 
A  student  tutorial  service  was  expanded  to  include  20  junior  high 
schools,  1,620  student  tutors,  and  4,860  children.  Workshops  were  con- 
ducted over  the  summer  to  prepare  reading  teachers  for  elementary 
and  secondary  schools. 

Even  where  Federal  funds  are  lacking,  many  individual  schools 
in  the  process  of  desegregation  have  developed  programs  on  their  own 
initiative  to  help  children  achieving  below  their  potential.  The  vice 
principal  of  Merrill  Junior  High  School  in  Denver  described  their 
efforts : 

About  25  teachers  came  and  received  credit  for  [remedial  reading  train- 
ing]. .  .  .  We  .  .  .  started  a  core  program  for  children  who  are  not  special 
education  youngsters  but  have  great  problems  with  reading,  with  academics, 
with  self-image.  .  .  .  Our  very  top  teachers  volunteered  to  teach  .  .  .  these 
youngsters.  .  .  .  This  has  helped  a  great  deal. 
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Magnet  schools,  which  offer  specialized  curricula  and  teaching,  are 
often  used  to  attract  students  to  desegregated  schools.  School  districts 
use  magnet  schools  as  testing  grounds  for  innovative  curricula  and  as 
a  means  for  providing  students  alternative  programs  in  truly  inte- 
grated settings.  These  schools  typically  require  specific  racial  per- 
centages which  may  parallel  racial  composition  districtwide  or  reflect 
equal  distribution  for  each  racial  and  ethnic  group. 

When  an  open  enrollment  policy  in  Louisville,  Kentucky,  was  fail- 
ing to  desegregate  schools,  the  Brown  School,  a  magnet  school  which 
stipulated  a  50  percent  black  and  white  enrollment,  had  long  waiting 
lists.  The  school  offers  a  progressive  curriculum  and  attracts  white 
and  black  parents  who  want  their  children  to  experience  learning  in  an 
open  classroom  and  integrated  environment.  Since  the  merger  of  the 
Jefferson  County  and  Louisville  school  systems,  two  additional  "alter- 
native" magnet  schools  have  been  developed  which  also  require  50 
percent  black  and  50  percent  white  enrollment.  Scheduled  to  open  in 
the  fall  of  1976  and  known  as  traditional  schools  because  of  the  con- 
tent and  approach  of  the  curriculum  offered,  they  already  have  wait- 
ing lists. 

In  Boston,  Phase  II  of  the  desegregation  order  called  for  the  crea- 
tion of  22  magnet  schools  offering  specialized  and  distinctive  pro- 
grams. Institutions  of  higher  learning,  the  business  community,  labor 
organizations,  and  creative  arts  groups  have  committed  themselves 
to  assist  with  the  development  of  curricula  for  the  magnet  schools 
as  well  as  other  schools  in  the  district.  Businesses  have  been  paired 
with  specific  schools  to  provide  a  more  practical  business  orientation  to 
academic  programs,  and  labor  organizations  have  begun  developing 
occupational,  vocational,  technical,  and  trade  programs.  The  effec- 
tiveness of  this  liaison  is  yet  to  be  determined  since  Phase  II  only 
began  in  the  fall  of  1975.  However,  the  roles  have  been  defined  and 
program  development  is  underway. 

The  Tulsa,  Oklahoma,  school  district  reported  that  the  neatest  effect 
of  desegregation  was  improvement  of  the  curriculum.  The  district  es- 
tablished two  magnet  schools  offering  innovative  curricula.  Washing- 
ton High  School  offers  a  variety  of  courses  including:  repertory 
theater,  stage  show  ensemble,  mass  media.  TV  and  film  direction,  busi- 
ness law,  speed  reading,  Chinese  I  and  II,  building  construction,  ele- 
mentary probability  and  statistics,  music  composition,  electronics,  and 
arcliaelogy.  The  curriculum  at  Carver  Middle  School  is  organized 
around  courses  in  communication  skills,  mathematics,  science,  humani- 
ties, and  exploratory  activities.  The  school  makes  extensive  use  of  com- 
munity resources  and  conducts  numerous  field  trips.  In  addition,  the 
school  day  for  students  is  divided  into  four  periods  of  about  90  min- 
utes duration  to  facilitate  student-teacher  interaction. 

Although  magnet  schools  may  provide  broad  educational  opportuni- 
ties for  students,  some  education  authorities  have  criticized  their  use 
as  an  "escape  route  for  whites  assigned  to  predominantly  black 
schools."  They  have  also  been  described  as  "a  new  type  of  dual  struc- 
ture with  unequal  educational  opportunities"  which  drain  resources 
from  other  schools  in  the  system.  Magnet  schools  have  a  particularly 
deleterious  effect  when  they  are  used  as  the  only  device  for  reassign- 
ing students  in  a  desegregating  district. 
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Discipline  in  Desegregated  Schools 

Minority  parents  in  most  desegregated  school  districts  are  seriously 
concerned  that  a  higher  proportion  of  minority  youngsters  are  subject 
to  disciplinary  measures,  primarily  suspensions  and  expulsions,  than 
white  students.  The  disproportion  is  most  evident  in  statistics  on  stu- 
dent suspensions.  The  Department  of  Health,  Education,  and  Welfare 
reported  the  following  facts  based  on  an  analysis  of  its  1973  school 
desegregation  survey : 

Minority  students  are  being  kept  out  of  school  as  a  disciplinary  measure  more 
frequently  and  for  longer  periods  of  time  than  nonminority  students. 

The  frequency  of  expulsions  and  suspensions  of  black,  Spanish-surnamed, 
Asian  American,  and  Native  American-Indian  students  is  nearly  twice  that  of 
white  students.  The  average  length  of  a  suspension  is  nearly  a  day  more  for  a 
minority  student  than  for  a  white  student. 

The  problem  is  of  such  magnitude  that  many  studies  have  been  con- 
ducted to  determine  its  cause  and  consequences.  Many  school  officials 
say  that  racially  disproportionate  suspensions  do  not  mean  racial  dis- 
crimination, that  "black  overrepresentation  among  those  suspended 
or  expelled  is  simply  incident  to  the  fair  administration  of  essential 
school  rules  designed  to  safeguard  the  integrity  of  the  teaching  and 
learning  environment.  Minority  students,  on  the  other  hand,  often  see 
racially  disproportionate  suspensions  as  a  lack  of  fairness  in  the  appli- 
cation of  school  rules  and  discipline.  The  disparity  is  of  such  a  magni- 
tude, however,  as  to  make  any  nonracial  explanation  suspect  in  some 
quarters.  The  consequence  of  mass  suspension  and  expulsion  of  mi- 
nority students  is  that  many  of  these  people  become  disillusioned  and 
drop  out  or,  more  accurately,  are  pushed  out  of  school. 

In  Hillsborough  County,  Florida,  during  1970-71,  the  year  prior 
to  total  desegregation,  4,805  students  were  suspended.  During  1971-72, 
the  first  year  of  desegregation,  8,598  students  were  suspended.  In  1973- 
74  the  number  increased  to  a  peak  of  10,149,  almost  10  percent  of  the 
student  population,  and  about  half  were  minority  students  who  were 
only  20  percent  of  the  total  school  enrollment.  Hillsborough  County 
school  officials  maintain  that,  although  a  disproportionate  number  of 
minority  students  are  suspended,  it  is  not  due  to  discrimination  but 
that  a  large  proportion  of  black  students  are  disobeying  the  rules. 

The  black  community,  concerned  for  some  time  over  the  number 
of  black  student  suspensions,  filed  a  complaint  with  the  Office  for  Civil 
Rights  (OCR)  of  the  Department  of  Health.  Education,  and  Welfare 
charging  discrimination  in  the  administration  of  discipline.  After  an 
investigation,  HEW  notified  the  school  district  that  its  disciplinary 
policies  had  a  discriminatory  impact  on  minority  students  and  it  should 
develop  an  affirmative  action  plan  to  alleviate  the  problem. 

During  the  first  4  months  of  desegregation  in  Denver,  3,844  students 
were  suspended,  2,748  of  whom  were  minority  students.  Of  the  junior 
high  school  suspensions,  73  percent  were  minority  students  although 
they  constituted  onlv  45  percent  of  the  junior  high  population.  HEW's 
Office  for  Civil  Rights  had  notified  the  Denver  school  superintendent 
of  probable  noncompliance  with  the  Emergency  School  Aid  Act  regu- 
lation governing  the  administration  of  disciplinary  sanctions  and  rec- 
ommended that  they  review  and  analyze  incidents  of  suspension  to  de- 
termine what  causes  or  procedures  had  led  to  the  disproportionate 
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suspension  of  minority  students.  OCR  further  suggested  that  alterna- 
tives be  tried,  using  suspension  only  as  a  last  resort,  but  warned 
against  alternatives  which  segregate  children  and  provide  inferior 
services  and  education.  In  reference  to  the  desegregation  process,  OCR 
stated  that  particular  attention  should  be  given  to  the  transition  pres- 
sure for  children  entering  certain  schools. 

Disproportionate  discipline  is  evident  even  at  the  elementary  level. 
k.  Denver  elementary  school  teacher  expressed  his  concern  about  the 
disparate  treatment  of  minority  children : 

I  became  very  upset  that  every  time  I  would  walk  into  the  office,  the  office  would 
be  full  of  blacks  and  Chicanos  to  be  disciplined.  It  just  didn't  set  right  with 
me  .  .  .  why  was  it  that  Chicanos  and  blacks  were  the  only  ones  causing  trouble 
in  the  school?  Why  were  they  always  sitting  on  the  bench? 

The  suspension  problem  in  the  Jefferson  County  Public  Schools  in 
Louisville  is  a  major  concern  of  black  leaders  and  parents.  In  April 
1976  the  Louisville  Times  reported  that  some  Jefferson  County  high 
schools  were  suspending  black  students  at  rates  7  to  15  times  as  high 
as  the  rate  for  white  student  suspensions,  and  that  black  suspensions 
were  highest  in  newly  desegregated  schools  that  were  part  of  the  old, 
predominantly  white,  county  school  system.  In  schools  formerly  part 
of  the  Louisville  city  school  system,  the  Suspension  rate  for  blacks  was 
markedly  lower.  County  principals  maintain  that  the  disparity  is 
justified  because  they  are  having  special  discipline  problems  with  black 
students  who  became  used  to  lax  discipline  in  the  city  schools  they  at- 
tended before  desegregation.  The  newspaper  quoted  several  princi- 
pals: 

Those  kids  just  can't  adjust  to  the  fact  that  you  don't  leave  class  when  you 
want  to,  you  don't  come  to  school  when  you  want  to. 

Those  kids  tend  to  talk  back  more,  they  tend  to  be  louder,  they  tend  to  ex- 
press themselves  with  less  hesitation  and  reservation.  They  tend  to  fire  back  at 
you. 

Another  white  principal  in  a  formerly  predominately  white  county 
school,  who  asked  not  to  be  named  in  the  news  article,  was  quoted  as 

saying : 

I  think  there  ought  to  be  some  alternative  where  a  person  is  suspended  as  an 
in-pchool  type  of  thing,  but  he  doesn't  go  to  a  classroom.  He  goes  to  a  rock  pile 
and  he's  supervised  by  two  Marine  drill  sergeants.  He  goes  to  the  compound  for 
six  hours  a  day,  and  he  works.  He  sweats. 

City  principals  deny  that  city  schools  are  lax  in  requiring  discipline 
and  say  that  many  of  the  problems  are  caused  by  insensitivity  of  county 
principals : 

Black  kids  have  a  different  culture.  They  talk  differently  than  white  kids  and 
some  of  the  people  in  [the  county]  schools  are  not  used  to  it.  So,  instead  of  try- 
ing to  get  used  to  it,  the  thing  that  they  use  to  get  the  kids  under  control  is  .  .  . 
suspension  .  . . 

In  Berkeley,  where  disproportionately  high  suspension  of  black 
students  nlso  is  an  issue,  Dr.  Ramona  Maples,  associate  director  of  re- 
search for  the  school  district,  offered  this  explanation  :  "Black  children 
still  do  not  know  how  to  beat  the  system.  They  do  not  know  the  appro- 
priate way  to  get  through  the  system  without  getting  punished."  Dr. 
Manles  said  that  more  black  male  children  are  disciplined  than  any 
other  rrroup. 

In  Prince  George's  County  almost  46  percent  of  the  students  sus- 
pended in  the  3-month  period  following  desegregation  were  black,  al- 
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though  black  students  were  only  about  25  percent  of  the  student  popula- 
tion. A  white  administrator  for  Prince  George's  County  school  ad- 
mitted that  the  racial  attitudes  of  school  personnel  could  contribute  to 
the  high  number  of  black  suspensions: 

I  personally  would  expect  that  the  suspension  rate  for  whites  and  blacks  would 
conform  generally  to  the  racial  distribution  of  students  in  the  system.  If  pro- 
portionately greater  numbers  of  blacks  are  suspended  than  whites,  I  think  we 
have  a  problem  of  discrimination. 

In  Prince  George's  County,  officials  also  cited  inconsistency  in  the 
application  of  discipline.  Black  and  white  school  personnel  noted  a 
general  "inattentiveness"  to  the  behavior  of  black  students  by  many 
white  teachers.  One  teacher  stated  that  some  white  teachers  say  they  are 
afraid  of  black  students  and  allow  them  to  cut  class  and  roam  the  halls 
while  compelling  white  students  to  follow  the  rules.  This  attitude, 
many  felt,  was  "the  most  derogatory  attitude  possible"  because  it  led 
black  students  to  misbehave  further.  A  black  counselor  said  that  "fear 
of  black  students"  was  a  "copout"  because  "the  plain  and  simple  fact 
is  that  they  don't  care  about  these  children." 

Disciplinary  policies  which  allow  students  to  avoid  suspension  if 
their  parents  come  to  the  school  for  a  conference  can  result  in  lower 
suspension  rates  for  white  students.  Minority  parents  often  are  unable 
to  come  to  school  for  a  teacher  conference  because  they  work  or  do 
not  have  transportation.  A  review  of  Richland  County  School  District 
No.  1  in  South  Carolina  revealed  that,  because  of  white  parental 
conferences,  white  students  receive  fewer  or  shorter  suspensions.  A 
black  community  leader  in  Tampa  said : 

I  submit  that  the  reason  more  white  students  are  disciplined  within  the 
school  and  kept  there  without  having  to  be  suspended  or  expelled  is  because 
more  white  parents  are  available  for  conference  with  the  school  administrators 
and  to  work  out  the  problems  on  the  spot  or  through  a  continuing  basis. 

Efforts  to  Remedy  the  Problem 

Individual  schools  have  approached  the  problem  of  minority  sus- 
pensions in  a  variety  of  ways.  A  principal  in  Richland  County,  South 
Carolina,  does  not  believe  in  suspensions.  Her  technique  for  curbing 
suspensions  includes  working  with  classroom  teachers  to  identify 
potential  behavior  problems,  using  the  voluntary  services  of  a  local 
university's  psychology  department  to  test  and  interview  these  stu- 
dents, and  where  necessary,  working  with  community  service  organi- 
zations to  establish  communication  with  the  family.  Where  discipline 
is  necessary,  measures  are  used  such  as  work  details  or  special  assign- 
ments with  close  teacher  supervision. 

A  Jefferson  County,  Kentucky,  principal,  whose  school  has  the 
lowest  suspension  figures  in  the  district  for  both  black  and  white 
students,  said  he  does  not  suspend  students  unless  county  school  policy 
requires  it.  He  noted  that  a  youngster  often  has  problems  in  a  single 
class  and,  consequently,  he  will  suspend  the  student  only  from  that 
class.  A  school  in  Berkeley  has  established  a  help  center  where  students 
are  counseled  and  can  talk  about  their  problems.  Students  involved  in 
a  fight  for  the  first  time  are  sent  to  the  help  center.  If  a  second  fight 
occurs,  they  are  again  sent  to  the  center  and  their  parents  are  told 
that  a  third  referral  will  result  in  suspension. 

A  Denver  principal  testified  that  her  school  uses  overnight  suspen- 
sions for  students  who  repeatedly  are  involved  in  "some  kind  of 
minor  infraction  of  school  rules."  According  to  the  principal : 


182 


In  : 1 1 1  attempt  to  involve  the  home  and  to  let  the  parents  know  what  we  are 
saying  add  what  we  are  doing  and  why  we  are  doing  it,  we  will  suspend  Tom 
Jones  at  the  end  of  his  schedule  today,  and  say  you  cannot  come  back  tomorrow 
morning  until  we  talk  with  your  parents.  Please  bring  your  parents  back  with 
you  or  contact  us  by  phone,  if  they  are  working.  So  we  have  quite  a  number 
of  .  .  .  overnight  suspensions.  But  the  youngster  is  not  missing  school. 

"While  most  administrators  tend  to  deny  categorically  that  racial 
discrimination  is  involved  in  the  high  suspension  rates  for  minority 
students,  few  have  studied  the  problems  in  their  own  districts.  Where 
efforts  have  been  made,  it  appears  that  school  systems  may  not  be 
able  to  evaluate  themselves  objectively.  In  both  Hillsborough 
County,  Florida,  and  Jefferson  County,  Kentucky,  school  adminis- 
trators recognized  the  problem  of  disproportionate  suspension  rates 
of  minority  students.  But  neither  school  district  has  made  an  investi- 
gation of  the  issue. 

In  Jefferson  County,  the  Federal  judge  ordered  the  school  district 
to  investigate  disciplinary  procedures,  but  the  subsequent  report, 
basically  a  survey  of  opinion  on  whether  or  not  the  disciplined  student 
committed  the  offense,  did  not  look  at  some  of  the  core  issues.  For 
example,  no  comparison  was  made  of  the  types  of  offenses  for  which 
black  and  white  students  were  suspended,  or  the  length  of  time  each 
was  suspended.  There  was  no  analysis  of  the  judgmental  aspects  of 
discipline  or  of  teachers  and  schools  with  the  most  discipline  referrals. 
The  discipline  codes  were  not  analyzed  for  cultural  bias. 

The  Office  for  Civil  Rights  of  the  Department  of  Health,  Educa- 
tion, and  Welfare  has  undertaken  a  program  to  determine  compliance 
with  civil  rights  statutes  in  school  systems  where  there  appear  to  be 
possible  violations  in  the  administration  of  student  disciplinary  ac- 
tions. OCR  has  issued  requirements  for  keeping  records  on  student 
disciplinary  procedures.  These  records  will  also  be  useful  to  a  district 
doing  a  self-evaluation. 

The  complexity  of  the  problem  cannot  be  overlooked.  School  ad- 
ministrators must  recognize  that  desegregation  requires  reevaluation 
of  all  school  policies  and  procedures  to  ensure  that  they  do  not  have  a 
discriminatory  effect  on  minority  children.  Discipline  codes,  the  cul- 
tural standards  on  which  they  are  based,  and  whether  they  are  fair 
standards  for  all  children  must  be  examined.  Similarly,  teacher  atti- 
tudes, the  verbal  and  nonverbal  signals  they  use  to  convey  acceptance 
or  disapproval,  and  how  different  groups  of  students  receive  such  mes- 
sages should  be  studied.  Only  when  administrators  and  teachers  be- 
come sensitive  to  the  problem  can  effective  solutions  be  found. 

On  the  issue  of  discipline  and  its  devastating  effect  on  the  education 
of  both  minority  and  poor  children,  a  community  leader  in  Louisville 
said  :  "There  has  to  be  a  better  way.  Instead  of  trying  to  find  an  alter- 
native  to  busing  .  .  .  our  elected  officials  and  .  .  .  the  school  board 
[should]  find  alternatives  to  suspensions." 

******* 

St/mmary  and  Conclusions 

At  the  end  of  what  has  been  an  exciting  experience  for  the  members 
of  the  Commission,  there  is  one  conclusion  that  stands  out  above  all 
others:  desegregation  works.  It  is  working  in  Hillsborough  County, 
Florida;  and  Taeoma,  Washington;  Stamford,  Connecticut;  and 
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Williamsburg  County,  South  Carolina ;  Minneapolis  and  Denver,  and 
in  many  other  school  districts  where  citizens  feel  that  compliance  with 
the  law  is  in  the  best  interests  of  their  children  and  their  communities. 
It  is  even  working  in  the  vast  majority  of  schools  in  Boston  and  Louis- 
ville in  spite  of  the  determination  of  some  citizens  and  their  leaders  to 
thwart  its  progress.  The  efforts  of  law-abiding  citizens  in  these  and 
other  desegregating  districts  are  not  well-known,  although  they  are 
more  representative  of  the  total  desegregation  experience  than  the 
more  publicized  resistance  of  opponents. 

To  be  sure,  none  of  these  districts  is  without  its  problems;  for  some, 
the  road  ahead  may  be  as  difficult  as  the  ground  already  covered.  Be- 
liefs and  practices  nurtured  in  decades  of  slavery  and  inequality  do 
not  die  easily.  But  these  communities  have  learned  that  through 
positive,  forceful  leadership  and  careful  planning  by  a  broad  cross- 
section  of  the  community,  school  desegregation  can  be  implemented 
smoothly. 

The  support  given  by  local  leaders  in  implementing  desegregation 
peacefully  generally  results  in  beneficial  byproducts.  School  officials 
throughout  the  country  have  noted  that  institutional  renewal  frequent- 
ly accompanies  the  desegregation  process.  The  educational  program  is 
reviewed  and  revamped  to  include  new  instructional  techniques  and 
materials,  to  provide  for  the  needs  of  language-minority  students,  to 
develop  programs  to  assist  gifted  children  and  those  achieving  below 
their  potential,  and  to  promote  racial  and  ethnic  harmony  among 
faculty  and  students.  In  addition,  community  race  relations  and  the 
level  of  parental  participation  in  school  activities  usually  improve  dur- 
ing the  course  of  desegregation.  School  districts  which  have  experi- 
enced desegregation  for  several  years  generally  report  that  minority 
student  achievement  rises  and  that  these  students  often  exhibit  greater 
motivation  that  ultimately  leads  to  pursuit  of  higher  education. 
Majority  group  students  hold  their  own  academically  and  they  com- 
monly report  that  experiences  with  minority  students  have  dispelled 
lon<r-field  stereotypes. 

While  many  school  districts  have  implemented  desegregation  plans, 
numerous  others  remain  segregated.  Preliminary  data  for  1974  from 
the  Office  for  Civil  Rights  of  HEW  reveal  that  in  districts  sampled 
each  year  from  1970  to  1974,  4  of  every  10  black  students  and  3  of  10 
Hispano  students  attended  schools  at  least  90  percent  minority.  There 
were  wide  regional  A^ariations :  those  schools  enrolled  23  percent  of  the 
black  students  in  the  South.  58  percent  of  black  students  in  Border  and 
rNorthea stern  States,  62  percent  in  the  Midwest,  and  45  percent  in  the 
West. 

Segregation  remains  a  problem,  particularly  in  large  districts.  A 
recent  analysis  of  school  districts  20  to  40  percent  black  shows  that 
large  districts  across  the  country  tend  to  be  more  segregated  than  small 
ones.  Virtually  no  blacks  in  very  small  districts  (less  than  2,000  stu- 
dents) were  in  schools  where  minorities  represented  more  than  50  per- 
cent of  the  enrollment.  On  the  other  hand,  in  school  districts  with  more 
than  100,000  students,  3  of  every  5  black  students  in  northern  schools 
and  2  of  every  5  black  students  in  southern  schools  attended  schools  with 
an  enrollment  greater  than  50  percent  minority.  Furthermore,  30  per- 
cent of  the  black  students  in  these  northern  districts  and  15  percent  in 
the  southern  districts  attended  schools  that  were  over  90  percent  minor- 
ity. (See  table  4.1) 
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TABLE  4.1.-BLACK  ENROLLMENT  IN  SCHOOLS  50  PERCENT  OR  MORE  BLACK  IN 
DISTRICTS  20  TO  40  PERCENT  BLACK 


Black  enrollment  of  school 

attended 

Over  50 

Over  90 

percent 

percent 

Enrollment: 

Less  than  2,000: 

South  

  0 

0 

North  

  0 

0 

Greater  than  100,000: 

South  

  40. 3 

15.0 

North  

  60. 6 

30.2 

Source:  Children's  Defense  Fund,  reported  in  Marian  Wright  Edelman,  "Winson  and  Dovie  Hudson's  Dream,"  Harvard 
Educational  Review,  vol.  45  (1975),  p.  425. 


On  balance,  however,  this  report  makes  it  clear  that  substantial 
progress  is  being  made  in  the  desegregation  of  our  schools.  If  the  Na- 
tion is  to  build  on  this  progress,  there  are  certain  "musts"  that  the 
Commission  believes  need  to  be  kept  in  mind. 

1.  Leaders  at  the  national,  State,  and  local  levels  must  accept  the 
fact  that  desegregation  of  the  Nation's  schools  is  a  constitutional 
imperative. 

The  peaceful  implementation  of  desegregation  is  not  by  chance. 
Luck  plays  no  part  in  determining  the  degree  of  disruption  that  a 
desegregating  school  district  experiences.  One  of  the  most  important 
conclusions  of  this  report  is  that  the  support  of  school  officials  and 
other  local  leaders  strongly  influences  the  outcomes  of  desegregation. 
The  public  generally  follows  the  lead  of  officials  who  are  responsible 
for  school  desegregation.  Commitment  and  firm  support  from  these 
officials  encourage  law-abiding  citizens  to  make  desegregation  work. 
Under  this  type  of  leadership,  even  opponents  of  school  desegregation 
conform  to  the  standards  of  behavior  exemplified  by  their  leaders, 
thus  ensuring  tranquility  and  a  peaceful  learning  environment  for 
their  children.  Officials  who  are  committed  to  desegregation  and  act 
decisively  to  ensure  peaceful  implementation  are  likely  to  be  rewarded 
with  a  relatively  smooth,  peaceful  transition. 

Leaders  who  are  committed  to  ensuring  that  desegregation  works 
will  solicit  involvement  of  the  community  at  various  stages  of  the 
process,  from  planning  through  implementation  and  monitoring. 
When  the  community  is  involved  in  planning,  it  is  committed  to  the 
outcome.  During  planning  and  implementation,  for  example,  citizens 
may  operate  rumor  control  and  information  centers  or  work  at  their 
children's  schools.  Through  a  variety  of  actions,  their  frustrations  and 
nnxi^ties  are  channelled  into  productive  activity:  as  they  learn  about 
the  school  desegregation  plan,  they  are  reassured,  and,  in  turn,  can 
inform  and  allay  fears  of  the  rest  of  the  community.  Disruptions  are 
minimized. 

Conversely,  when  school  administrators  and  other  public  officials  are 
opposed  to  school  desegregation  and  attempt  to  appease  opponents, 
the  voice's  of  resisters  often  are  stronger  than  constitutional  impera- 
tives. Talcing  their  cue  from  their  leaders,  citizens  who  would  ordinar- 
ily comply  are  encouraged  to  resist.  Supporters  of  desegregation  are 
rlis^onragod  from  taking  a  public  stand.  The  result  is  turmoil  and 


185 


confusion  and  sometimes  violence.  The  occurrence  of  disruption  is 
basically  a  self-fulfilling  prophecy.  If  local  officials  and  leaders  be- 
lieve disruption  will  occur  and  do  nothing  to  prevent  it,  it  is  much 
more  likely  to  occur. 

A  peaceful  transition  from  segregation  to  desegregation  is  not  the 
end  but  only  the  beginning.  Successful  desegregation  requires  con- 
tinued monitoring,  evaluation,  and  periodic  review  and  sometimes  re- 
vision of  the  original  plan.  School  officials  and  community  people  must 
deal  with  certain  "second  generation"  problems  that  may  jeopardize 
the  goal  of  desegregation.  These  problems  include  classroom  segrega- 
tion, inequitable  disciplinary  procedures,  low  minority  participation 
in  extracurricular  activities,  lack  of  minority  representation  on  ad- 
ministrative and  teaching  staffs,  and  the  absence  of  multicultural,  bi- 
lingual education  for  language-minority  students. 

These  problems  are  not  inherent  in  the  school  desegregation  process. 
Where  they  do  occur,  they  result  from  lack  of  foresight,  planning,  and 
evaluation  on  the  part  of  school  officials  and  the  community.  But  where 
school  officials  act  affirmatively  to  promote  successful  desegregation, 
these  problems  are  less  likely  to  result.  This  action  should  take  place 
continuously  once  the  desegregation  plan  is  put  into  effect.  Efforts  to 
upgrade  the  curriculum  and  to  hire  minority  staff,  for  example,  must 
continue  far  beyond  the  original  pupil  assignment  plan.  When  de- 
segregation is  seen  in  this  way — as  a  process — school  officials  can  con- 
tinue to  provide  all  students  a  better  educational  environment. 

School  officials  and  other  local  leaders  are  dependent  on  the  tone 
set  by  leaders  at  the  national  level.  This  tone  is  determined  not  only 
by  the  statements  officials  make  about  the  desirability  of  desegrega- 
tion, but  also  by  the  support  they  give,  or  fail  to  give,  to  court  deci- 
sions designed  to  implement  the  constitutional  rights  of  children  and 
young  people.  Under  our  system  of  government,  in  the  absence  of  ac- 
tion by  the  executive  or  legislative  branches,  the  courts  when  faced 
with  the  issue  must  determine  what  steps  should  be  taken  to  ensure 
that  the  constitutional  right  to  equal  educational  opportunity  is  pro- 
vided. The  Commission  believes,  for  constitutional  reasons,  that  ef- 
forts by  either  the  executive  or  the  legislative  branches  to  curb  the 
power  of  the  courts,  in  the  final  analysis,  will  not  prevail.  Such  efforts 
undermine  the  desegregation  process  and  jeopardize  the  rights  of  mi- 
nority students.  Furthermore,  these  attempts  contribute  to  the  position 
of  some  individuals  that  desegregation  can  be  avoided. 

This  Commission,  therefore,  takes  issue  with  the  President  and 
those  Members  of  Congress  who  seek  to  curb  the  role  of  the  courts. 
The  President's  recent  submission  of  the  School  Desegregation  Stand- 
ards and  Assistance  Act  of  1976  falls  within  this  category.  This  bill 
seeks  both  to  narrow  the  definition  of  illegal  segregation  and  to  restrict 
the  scope  of  remedies  available  to  the  courts. 

The  Federal  Government  must  strengthen  and  expand  programs 
designed  to  facilitate  the  school  desegregation  process. 

For  example,  Congress  should  increase  the  funding  and  authority, 
under  Title  IV  of  the  Civil  Rights  Act  of  1964,  of  General  Assistance 
Centers  providing  technical  assistance  and  human  relations  training 
for  desegregating  school  districts.  Additional  funding  should  be  made 
available  under  the  Emergency  School  Aid  Act  of  1972  for  curriculum 
development  and  teacher  training  in  desegregating  school  systems. 
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Congress  should  provide  funds  to  assist  in  the  construction  of  new 
schools  and  additions  to  existing  ones  when  such  construction  will 
maximize  desegregation  and  lessen  the  need  to  increase  student  trans- 
portation for  desegregation.  Also,  Congress  should  rescind  its  pro- 
hibition against  the  use  of  Federal  financial  assistance  for  student 
transportation  for  desegregation. 

3.  There  must  be  vigorous  enforcement  of  laws  which  contribute 
to  the  development  of  desegregated  communities. 

The  President  and  the  Congress  should  make  a  concerted  effort  to 
provide  the  authority  and  resources  necessary  for  facilitating  metro- 


segregation.  Each  State  receiving  Federal  housing  and  community 
development  grants  should  be  required  to  establish  a  metropolitan 
agency  with  authority  to  plan  and  implement  a  program  for  metro- 
politan housing  development,  including  provision  of  adequate,  mod- 
erate- and  low-income  housing  throughout  the  metropolitan  area  and 
various  services  to  assist  minority  families  to  secure  housing  outside 
central  cities.  A  special  tax  incentive  should  be  granted  to  families 
who  select  housing  in  areas  where  residents  are  predominantly  of  an- 
other race  or  ethnic  group.  The  Congress  should  strengthen  the  en- 
forcement of  Title  VIII  of  the  Civil  Rights  Act  of  1968  by  authorizing 
the  Department  of  Housing  and  Urban  Development  to  issue  cease- 
and-desist  orders  to  end  discriminatory  housing  practices. 

In  addition,  the  Department  of  Housing  and  Urban  Development 
should  assign  the  highest  priority  to  enforcement  of  fair  housing  laws, 
including  an  expanded  Title  VIII  compliance  review  program.  Such 
a  program  would  require  development  of  affirmative  housing  op- 
portunities plans,  providing  for  review  and  revision  of  local  zoning 
ordinances,  building  codes,  land  use  policies,  real  estate  practices,  and 
rental  policies  that  prohibit  or  discourage  housing  opportunities  for 
minorities. 

4.  A  major  investment  of  time  and  resources  must  be  made  in  order 
to  deal  with  misconceptions  relative  to  desegregation. 

Many  of  these  misconceptions  grow  out  of  misunderstanding  of 
what  is  constitutionally  required.  One  of  the  most  popular  misconcep- 
tions is  the  view  that  segregation  in  the  North  and  West  arises  from 
"natural  causes"  in  contrast  to  the  "separate"'  schools  imposed  by  law  in 
17  Southern  and  Border  States  prior  to  1954.  The  Supreme  Court  of 
the  United  States  expressly  spoke  to  such  State-required  separation, 
termed  de  jure  in  the  Brown  decision  of  1954.  In  other  sections  of  the 
country,  however,  segregation  (often  flourishing  without  mandatory 
or  permissive  statutes)  Was  termed  de  facto,  meaning  that  it  arose 
without  official  action  or  acquiescence  and  therefore  was  not  a  con- 
st it  uf  ional  violation. 

It  is  incorrect  to  say.  however,  that  in  the  absence  of  a  State  lav;  re- 
quiring segregation,  any  existing  segregation  is  de  facto.  Federal  courts 
leave  ordered  desegregation  in  northern  and  western  jurisdictions 
only  when  faced  with  evidence  showing  that  local  or  State  school  of- 
ficials have  deliberately  used  their  powers  to  foster  segregated  schools, 
often  despite  State  law  to  the  contrary.  It  is  this  abuse  of  the  State's 
authority,  vested  in  local  school  boards  or  State  education  agencies, 
which  is  the  essence  of  the  difference  between  de  facto  and  de  jure 
segregation.  It  is  the  culpability  of  these  officials  in  causing  or  intensi- 
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fying  segregation  at  the  door  of  the  State,  and  it  is  this  "Stare  action'' 
wjiich  forms  the  basis  for  finding  a  constitutional  violation.  Such  Stat<? 
action  is  not  de  facto,  but  is  actually  another  form  of  de  jure  segrega- 
tion, and  thus,  under  current  constitutional  law,  a  proper  matter  for 
Federal  judicial  intervention.  The  desegregation  of  schools  is  neces- 
sary to  eliminate  the  current  affects  of  these  unlawful  acts  of  State 
or  local  officials  who  have  used  their  powers  to  cause  and  maintain 
separation  of  children  of  different  races  or  ethnic  backgrounds  in  pub- 
lic schools.  Some  of  the  methods  used  by  local  or  State  school  officials 
include : 

1.  Authorizing  the  construction  of  new  schools  in  places  where  the 
resulting  "neighborhood"  attendance  area  will  be  predominantly  uni- 
racial  dispite  the  availability  of  other  sites  that  would  be  available 
to  students  of  different  races. 

2.  Gerrymandering  school  attendance  zones  in  a  manner  designed  to 
maintain  segregated  schools  by  following  racial  shifts  in  population. 

3.  Changing  the  total  enrollment  of  existing  schools  through  the 
use  of  portable  classrooms,  permanent  building  additions,  or  double 
sessions  in  order  to  accommodate  changes  in  the  population  of  one 
race  or  ethnic  group. 

4.  Utilizing  racially-oriented  feeder  patterns  instead  of  neutral  geo- 
graphic boundaries  to  determine  the  succession  of  schools  a  child  will 
attend  throughout  that  child's  public  school  years. 

The  Supreme  Court,  in  deciding  its  first  northern  school  desegre- 
gation case,  found  that  intentional  actions  of  School  District  No.  1, 
Denver,  Colorado,  had  resulted  in  segregation : 

Respondent  School  Board  alone,  by  use  of  various  techniques  such  as  manipu- 
lation of  student  attendance  zones,  school  site  selection  and  a  neighborhood 
school  policy,  created  or  maintained  racially  or  ethnically  (or  both  racially  and 
ethnically)  segregated  schools  throughout  the  school  district. . . . 

In  Detroit,  Michigan,  a  similar  finding  of  de  jure  segregation  was 
based  upon  unconstitutional  practices  of  the  Detroit  school  board.  Al- 
though the  Supreme  Court  overturned  the  interdistrict  remedy  ordered 
by  the  district  court  and  affirmed  by  the  appellate  court,  it  affirmed 
the  finding  of  de  jure  segregation  and  cited  the  following  as  illegal 
segregative  practices : 

(1)  creating  and  maintaining  optional  attendance  zones  within 
Detroit  neighborhoods  undergoing  racial  transition  and  between  high 
attendance  areas  of  opposite  predominant  racial  compositions ; 

(2)  drawing  school  attendance  zones  along  directional  lines  which 
had  a  segregative  effect ; 

(3)  operating  a  school  transportation  program,  designed  to  relieve 
overcrowding,  in  a  manner  that  increased  and  perpetuated  segrega- 
tion ;  and 

(4)  siting  and  constructing  schools  in  a  manner  that  tended  to  have 
segregative  effect. 

As  shown  in  Detroit,  Denver,  and  other  nonsouthern  school  dis- 
tricts, the  claim  that  segregation  arises  from  natural  causes  and  is 
thus  beyond  the  purview  of  the  courts  frequently  fails  to  withstand 
close  scrutiny. 

Another  misconception  grows  out  of  the  constant  use  of  the  phrase, 
"forced  busing  to  achieve  racial  balance."  This  has  been  used  so  often 
that  few  stop  to  consider  its  meaning. 
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Courts  have  not  forced  student*  to  ride  buses.  Courts  have  required 
that  boards  of  education  reassign  students  to  schools  so  as  to  eliminate 
dual  education  systems.  Buses  are  a  convenience  made  available  to  7 
percent  of  the  students  who  are  so  reassigned,  just  as  they  are  a  con- 
venience to  the  remaining  93  percent  of  the  students  who  use  them  for 
purposes  other  than  desegregation. 

Most  Americans,  if  asked  whether  the  courts  require  racial  balance 
of  schools  in  districts  found  to  have  practiced  de  jure  segregation, 
would  probably  respond  affirmatively.  This  perception,  therefore,  has 
become  another  of  the  misconceptions  that  preoccupies  the  public  and 
draws  attention  from  other  more  important  issues. 

The  truth  is  that  school  districts,  acting  on  their  own  initiative  or 
under  a  voluntary  plan,  may  determine  that  the  racial  composition  of 
each  school  should  mirror  the  racial  composition  of  the  system  as  a 
whole.  Thus,  they  may  devise  and  implement  racial  balance  plans,  but 
they  are  not  required  to  do  so.  The  Supreme  Court  in  Swann  v.  Char- 
lotte-Mecklenburg Board  of  Education  addressed  this  issue,  saying: 

School  authorities  are  traditionally  charged  with  broad  power  to  formulate 
and  implement  educational  policy  and  might  well  conclude,  for  example, 
that  in  order  to  prepare  students  to  live  in  a  pluralistic  society  each  school 
should  have  a  prescribed  ratio  of  Negro  to  white  students  reflecting  the  pro- 
portion for  the  district  as  a  whole.  To  do  this  as  an  educational  policy  is 
within  the  broad  discretionary  powers  of  school  authorities. 

In  providing  a  remedy  for  unlawful  segregation,  there  is  no  consti- 
tutional or  statutory  requirement  that  all  schools  in  a  district  be 
racially  balanced.  Courts  may  not  and  do  not  require  racial  balance 
in  an  imposed  desegregation  plan.  When  there  has  been  a  finding  of 
de  jure  segregation,  the  constitutional  requirement  is  that  school  dis- 
tricts eliminate  the  racial  identity  of  schools  in  a  dual  school  system. 
Should  a  school  district  fail  to  remedy  illegal  segregation,  a  Federal 
court  may  issue  orders  to  abolish  such  duality.  Speaking  again  for  a 
unanimous  Court,  the  Chief  Justice  of  the  Supreme  Court  said : 

The  constitutional  command  to  desegregate  schools  does  not  mean  that  every 
school  in  every  community  must  always  reflect  the  racial  composition  of  the 
school  system  as  a  whole.  .  .  . 

What  purpose  was  served  by  the  use  of  racial  ratios  ?  The  Court  said : 

We  see,  therefore,  that  the  use  made  of  mathematical  ratios  was  no  more 
than  a  starting  point  in  the  process  of  shaping  a  remedy,  rather  than  an  in- 
flexible requirement.  ...  As  we  said  in  Green,  a  school  authority's  remedial 
plan  or  a  district  court's  remedial  decree  is  to  be  judged  by  its  effectiveness. 
Awareness  of  the  racial  composition  of  the  whole  school  system  is  likely  to  be 
a  useful  starting  point  in  shaping  a  remedy  to  correct  past  constitutional 
violations. 

There  is  a  mistaken  belief  that  the  courts  have  required  desegre- 
gation as  a  means  to  obtain  what  some  refer  to  as  "quality"  edu- 
cation. No  court  has  made  a  connection  between  these  tw:o  concerns. 
Courts  have  required  school  desegregation  as  a  means  of  ensuring 
equality  of  educational  opportunity.  Equality  of .  educational  oppor- 
tunity implies,  .h}br.eo\;eiy  '.thatNlall  .children  together  ■  will  share-r-at 
the/same  time,  and  in  the  same  place — whatever  quality  of  eduction 
1 1) (/  State  ..provides..  Cp/mnissipja..  studies.- have  sfetyY-n,.... Jaawe very Ji^a t 
as  %  result  of  sdio<ilY(^^ 

tnaT  there/ haV TBeen  an  improvem^g,  i'n^the :.q^alit\v  ^/^ducatiojv  i^xr- 
all  school  children.  '  mm      ...  mm  .... 
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Another  misconception  relates  to  the  widely-held  belief  that  massive 
white  flight  results  from  school  desegregation.  The  isolation  of  minor- 
ity students  in  central  city  districts  reflects  the  composition  of  the 
population  in  metropolitan  areas.  For  at  least  three  decades,  whites 
have  been  leaving  central  cities  for  the  suburbs.  A  great  many  factors 
have  contributed  to  this  population  shift :  relocation  of  employment 
in  suburban  areas,  the  desire  for  more  living  space,  higher  incomes, 
as  well  as  the  unfounded  fear  of  lowered  property  values  as  the  minor- 
ity population  increases.  Real  estate  speculators,  playing  on  the  fours 
of  whites,  have  engaged  in  the  practice  of  "blockbusting."  The  role 
that  desegregation  of  schools  plays  in  the  movement  of  whites  to  the 
suburbs  is  not  clear.  While  certain  school  districts  have  experienced 
a  significant  decline  in  white  enrollment,  evidence  does  not  support 
the  widely-held  belief  that  urban  school  desegregation  causes  massive 
white  flight  and  the  consequent  resegregation  of  urban  schools.  It 
does  appear  from  the  evidence,  however,  that  policies  and  practices 
of  Federal,  State,  and  local  officials,  as  well  as  those  practices  of  the 
private  sector,  have  contributed  to  that  movement. 

Regardless  of  the  causes  of  white  flight,  it  is  not  a  constitutionally 
permissible  argument  for  denying  students  equal  protection  of  the 
laws.  The  courts  have  addressed  this  issue : 

"White  flight"  is  one  expression  of  resistance  to  integration,  but  the  Supreme 
Court  has  held  over  and  over  that  courts  must  not  permit  community  hostility 
to  intrude  on  the  application  of  constitutional  principles.  .  .  .  [Dlissidents  who 
threatened  to  leave  the  system  may  not  be  enticed  to  stay  by  the  promise  of 
an  unconstitutional  though  palatable  plan. 

The  Supreme  Court  in  United  States  v.  Scotland  Neck  City  Board, 
of  Education  said : 

.  .  .  while  [white  flight]  may  be  cause  for  deep  concern  to  the  [school  board}, 
it  cannot  ...  be  accepted  as  a  reason  for  achieving  anything  less  than  complete 
uprooting  of  the  dual  public  school  system. 

The  Commission  is  disturbed  that  these  public  misconceptions  have 
gained  such  wide  credibility.  More  serious  is  the  increasing  willing- 
ness of  State  and  Federal  officials  to  jeopardize  the  constitutional 
rights  of  minority  children  to  equal  educational  opportunity. 

It  is  clear  that  the  story  of  the  desegregation  of  the  schools  of  our 
Xation  is  an  unfinished  story.  It  is  also  clear  that  in  many  respects  it 
is  an  untold  story.  To  date  the  story  has  been  told  primarily  by  focus- 
ing on  sensational  developments  in  some  school  districts  where  deseg- 
regation is  underway.  Very  little  has  been  written  about  these  aspects 
of  the  story  which  involve  a  quiet  acceptance  of  the  constitutional  im- 
perative by  thousands  of  citizens  in  many  communities  and  their  suc- 
cesses in  implementing;  the  truths  imbedded  in  the  Constitution. 

The  late  Branch  Rickey,  when  he  was  in  the  middle  of  the  battle 
to  open  up  professional  baseball  to  blacks,  urged  those  who  were  ready 
to  give  up  "to  never  accept  the  negative  until  you  have  thoroughly  ex- 
plored the  positive." 

This  report  is  designed  to  give  the  media,  leaders  in  and  out  of  pub- 
lic life,  and  citizens,  generally,  the  opportunity  to  explore  the  positive 
and  at  the  same  time  to  recognize  the  nature  of  the  problems  that  must 
be  solved  if  desegregation  is  to  succeed, 
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The  Commission  believes  that  a  careful  reading  of  the  experiences 
of  communities  included  in  this  report  will  convince  the  reader  that 
we  are  moving  forward  as  a  Nation  in  our  determination  to  make  the 
Constitution  a  living  reality  in  the  lives  of  thousands  of  children  and 
young  people.  We  believe  that  such  a  reading  will  replace  despair  with 
hope  for  those  individuals  whose  opportunities  to  achieve  their  highest 
possibilities  depend  on  our  willingness  to  do  more  than  pay  lipservice 
to  the  provisions  of  the  Constitution. 

After  weighing  all  the  evidence  in  this  report,  the  Commission  is 
convinced  that  those  who  are  willing  to  make  a  serious  commitment  to 
implementing  the  truths  that  are  at  stake  in  the  controversy  surround- 
ing desegregation  are  meeting  with  success.  Their  success  goes  beyond 
simply  providing  for  the  physical  proximity  that  children  of  different 
races  and  ethnicities  enjoy  in  a  segregated  school.  In  the  past  10  years, 
desegregated  schools  have  brought  together  more  children  of  different 
races  and  ethnic  groups  than  at  any  time  in  the  history  of  the  Nation. 
The  opportunity  they  have,  and  others  who  come  after  them  will  have, 
to  understand,  know,  and  appreciate  each  other,  provides  the  most 
important  elements  necessary  to  the  success  of  200  years  of  efforts  to 
provide  for  each  American  the  fact  and  not  simply  the  promise  of 
equality.  We  believe  that  these  successes  can  be  duplicated  throughout 
the  Nation. 

We  recognize  that  some  will  differ  with  the  conclusions  set  forth  in 
this  report.  We  urge  that  these  differences  be  identified  after  and  not 
before  examining  the  evidence.  This  report  represents  the  most  inten- 
sive effort  to  date  to  bring  together  relevant  evidence.  If  the  national 
debate  on  desegregation  is  based  on  this  and  other  comparable  evi- 
dence, as  contrasted  with  hasty  generalizations  drawn  from  a  few  neg- 
ative experiences,  we  have  no  doubt  that  the  Nation  will  once  again 
demonstrate  its  ability  to  deal  in  a  constructive  manner  with  a  crisis 
growing  out  of  the  implementation  of  the  Constitution  of  the  United 
States. 
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Public  Policy  and  the  Higher  Education  of  Black  Americans 

Elias  Blake,  Jr.* 

The  faith  of  blacks  in  education  was  expressed  in  hard  dollars  in 
the  first  five  }^ears  after  1865  and  the  end  of  the  Civil  War.  Incredible 
as  it  may  seem,  former  slaves,  by  1870,  contributed  $1,173,000  for  the 
support  of  schools  while  the  Federal  Government  put  up  $6,145,000^ 
The  literacy  movement,  from  1865  to  1930  and  the  support  and  par- 
ticipation of  blacks  in  that  movement,  is  a  testament  to  how  blacks 
viewed  education.  By  1930,  a  meager  sixty-five  years  after  the  end  of 
the  Civil  War,  80  percent  of  the  former  slaves  were  functionally  lit- 
erate.2 One  wonders  whether  such  an  accomplishment  has  been  made 
anywhere  else  in  the  world  within  a  hostile  society  denying  the  group 
its  full-hearted  support. 

The  fact  of  growing  inequalities  in  the  public  school  systems  of  the 
South,  where  almost  all  blacks  resided,  did  not  dissuade  the  founders 
of  colleges.  These  were  peculiarly  functional  colleges  and  universities 
which  combined  grade  school,  high  school,  and  collegiate  work  into 
the  same  institution.  As  the  base  of  public  education  became  broader, 
the  colleges  became  more  and  more  collegiate  in  their  offerings.  As  the 
migrations  had  their  impact  on  the  redistribution  of  the  black  popula- 
tion to  the  Xorth.  higher  education  was  still  a  southern  enterprise  with 
very  few  blacks  matriculating  in  predominantly  white  schools  outside 
the  South. 

Within  this  southern  pattern,  the  most  dramatic  growth  in  the 
Fifties  and  Sixties  was  in  the  public  sector,  where  just  before  and  after 
the  1954  Supreme  Court  decision  outlawing  segregation,  the  public 
colleges  were  given  somewhat  better  support.  Much  of  this  support  was 
for  the  wrong  reasons  but  nevertheless  increased  enrollment  and  grad- 
uates. Up  to  the  late  1950's  and  early  1960's,  the  pattern  of  higher  edu- 
cation as  a  southern  enterprise  was  not  broken.  In  fact,  until  the 
Bureau  of  the  Census  reported  its  434.000  college  enrollment  figure  for 
1968.  the  pattern  was  unbroken.  And  even  then,  this  was  in  large  part 
a  result  of  an  extension  of  the  Civil  Rights  Movements  of  the  1960's 
putting  pressure  for  greater  numbers  of  blacks  and  the  rise  of  the 
urban  public  community  colleges. 

Pligher  education  for  blacks,  however,  is  still  at  a  critical  juncture. 
The  progress  to  date  comes  into  increasing  conflict  with  the  forces  of 
retrenchment  in  higher  education  generally  and  greater  competition 
between  blacks  and  other  non-black  groups  for  a  greater  share  of  the 
higher  education  places  (working  class  whites,  women.  Mexican- 
Americans).  The  "progress"  to  date  is  also  a  very  fuzzy  and  imprecise 

*Elias  Blake,  Jr.,  Ph.  D..  is  President  of  the  Institute  for  Services  to  Education,  Inc., 
an  educational  research  and  development  organization,  located  in  Washington.  D.C., 
which  specializes  in  the  problems  of  equalizing  educational  opportunity. 

1  Henrv  Bullock,  "A  History  of  Negro  Education  in  the  South."  Praeger,  New  York, 
1970.  p.  27. 

2  Ibid,  p.  171. 
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benchmark.  Analysis  of  any  data  on  higher  education  for  blacks  yields 
great  gaps  in  knowledge  and  contradictions  among  existing  sources. 

While  we  see  some  marginal  increases  in  enrollment  of  blacks  in 
colleges,  national  trends  in  pre-college  education  are  not  optimistic. 
Though  there  is  a  significant  pool  of  bright,  well  prepared  blacks  who 
arc  not  being  recruited  to  colleges,  public  school  systems  seem  not  to 
be  improving  the  quality  of  education  being  offered  to  black  youth. 
In  fact,  higher  education  for  blacks  could  be  on  a  collision  course  with 
the  deterioration  of  the  pre-college  system  in  the  1070's,  North  and 
South. 

The  future  need  for  acceleration  of  the  participation  of  blacks  in 
higher  education  is  intensified  by  their  increasing  proportion  of  the 
college  going  age  groups.  One  projection  sees  blacks  as  16  percent  of 
the  higher  education  age  group  in  1082.3  Another  projection  sees  black 
18  year  olds  as  18  percent  of  the  total  in  1985.4  Such  projections  raise 
the  specter  of  absolute  increases  which,  in  effect,  increase  too  slowly  to 
keep  pace  with  the  proportion  of  blacks  in  the  population.  An  illus- 
tration of  this  phenomenon  is  seen  in  the  proportion  of  blacks  with 
four  or  more  years  of  college  completed.  The  gap  between  whites  and 
blacks  was  7.4  percentage  points  in  1060  and  0.4  percentage  points  in 
1060  due  to  a  more  rapid  increase  in  whites  in  this  category.  Both 
groups  increased  the  proportion  of  college  graduates  but  blacks  fell 
further  behind.  Unless  some  fundamental  educational  policies  are 
changed,  an  even  greater  disparity  is  probable  in  the  coming  decade. 

The  current  status:  Does  anybody  hnotcf 

To  look  to  the  future  one  needs  to  know  what  the  present  looks  like 
and  what  the  trends  seem  to  suggest.  On  even  the  most  simple  and 
fundamental  questions,  however,  there  are  no  precise  and  agreed  upon 
answers. 

The  following  discussion  leads  one  to  the  reluctant  conclusion  that 
less  is  known  about  blacks  in  higher  education  than  the  national  dia- 
logue would  lead  one  to  believe.  The  "facts"  are  few  and  largely  con- 
tradictory. The  thrust  of  the  discussion  is  more  to  show  what  is  not 
known  than  to  project  some  definitive  picture.  What  little  that  is 
known  does  not  suggest  optimism  as  to  what  more  well  done  research 
would  reveal  about  the  actual  status  of  blacks  in  higher  education. 

The  most  basic  fact  is  that  there  are  enrollment  increases  but  only 
contradictions  in  the  extent  or  rate  and  whether  it  is  continuing.  Tak- 
ing 1070  data  from  four  sources,  aires  four  different  figures  for  the 
number  of  blacks  in  higher  education. 


Office  of  Civil  Rights  5   370,  000 

1070  Decennial  Census  6  430,747 

Crossland7    470,000 

Census,  Oct.  1070  Survey8   522,000 

Census,  Oct.  1974  Survey  814.000 


The  problem  is  that  each  figure  is  based  on  different  methods  of  data 
collection  or  on  an  interpolation  from  existing  conflicts  in  figures  as  is 


8  Ellas  Blnke,  "Future  Leadership  Roles  for  Predominantly  Black  Colleges",  Daedalus, 
Summer,  1971. 

'College  Entrance  Examination  Board,  Wnshincrton  Office,  "Projections  of  Whites 
Versus  Blacks  18  Years  of  Age,  1965  to  19.85".  Mimeo  Tables,  1973. 

■r.S.  office  of  Civil  Rights,  Department  of  Health,  Education,  and  Welfare,  "Ethnic 
Survey  1970." 

"General,  Social,  and  Economic  Characteristics:  U.S.  Summary,  1970  Census,  Depart- 
ment of  Commerce,  Bureau  of  the  Census.  1972,  PC(1  )C1. 

'  Fred  Crossland,  "Minority  Access  to  College,"  Schoken  Books,  New  York,  1971. 

s  Undergraduate  Enrollment  in  Two  Year  and  Four  Year  Colleges,  Current  Population 
Reports,  October  1970,  School  Enrollment,  Bureau  of  the  Census,  Series  P.  20. 
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the  case  with  the  Grassland  figure.  In  dealing  with  the  same 
phenomenon,  the  wide  range  is  indeed  puzzling.  For  example,  there 
are  some  widely  varying  sources  for  freshmen  enrollment  which 
should  be  a  barometer  of  trends.  In  one  instance,  there  is  a  43,000 
student  difference  in  two  surveys  of  black  freshmen  in  two-year  col- 
legos.  Those  surveys  of  the  American  Council  on  Education  (ACE) 
requiring  enrolled  students  to  fill  out  forms  (versus  institutional 
reports  or  household  inquiries)  consistently  yield  the  lowest  estimates 
of  enrollment.  In  looking  at  the  estimates  of  enrollment,  those  based 
on  data  coming  furthest  from  the  campuses  and  the  students  them- 
selves are  the  highest.  The  Census  data  from  the  50,000  household 
sample  each  October  are  consistently  the  highest  and  based  on  inter- 
views with  persons  at  each  home.  The  Ethnic  Survey  data  come  from 
institutions  based  on  counts  or  estimates  of  their  black  enrollment. 
One  would  think  few  institutions  would  under-estimate  their  minority 
enrollment  to  an  enforcement  branch  for  desegregation.  The  Census 
data  come  from  whomever  answers  the  door  over  the  age  of  14, 
whether  a  student  or  not. 

The  most  widely  quoted  figures  on  black  enrollment  are  those 
reported  by  the  annual  October  School  Enrollment  Survey  of  the 
Bureau  of  the  Census.  It  was  the  source  of  the  dramatic  84  percent 
increase  from  1964  to  1968  and  the  434.000  total  enrollment  figure 
which  astounded  observers  of  black  enrollment.  These  figures  are  the 
basis  for  policy  oriented  citing  of  the  proportions  of  black  enrollment 
in  the  traditionally  black  institutions  now  down  to  29  percent  in  some 
quotes.  A  look  at  these  data  in  detail  finds  they  are  only  useful  as  a 
ballpark  estimate  of  black  enrollment  that  includes  a  fair  margin  of 
error  for  the  general  population  and  a  greater  margin  of  error  for 
blacks  due  to  their  smaller  numbers  in  the  50,000  household  sample. 
What  one  can  say  for  1975  is : 

Between  750,000  and  974,000  blacks  were  enrolled  in  higher  educa- 
tion. 

A  majorit}^  are  in  the  first  two  years  with  no  reliable  information 
on  how  many  are  in  the  third  and  fourth  years.  The  Census  data 
fluctuations  are  difficult  to  explain.  From  1969  to  1970,  an  increase 
of  22.000  in  undergraduate  enrollment  is  coupled  with  a  decrease  of 
18,000  in  third  and  fourth  year  enrollment.  The  year  to  year  changes 
fluctuate  in  a  way  as  to  defy  any  rational  explanations.  A  55.000 
increase  in  1968  drops  to  a  15,000  one  the  next  year  for  the  first  two 
years  and  a  45,000  increase  in  1968  for  the  third  and  fourth  years 
drops  to  an  18,000  in  the  following  year.  For  total  undergraduate  en- 
rollment in  1971,  the  figure  jumps  149,000  to  631,000  with  106,000  not 
reporting  what  ldnd  of  college  they  were  in,  two-year  or  four-year. 

The  rates  of  growth,  even  by  the  optimistic  Census  data,  do  not 
reflect  the  85  percent  increase  figures  from  1964  to  1968 ;  when  1967  to 
1970  are  examined,  it  is  half  that  rate  with  a  43  percent  increase 
in  undergraduate  enrollment  and  22  percent  increase  in  graduate 
enrollment. 

Xo  reliable  hard  data  on  black  graduates  exists  outside  the  tradi- 
tionally black  colleges. 

Between  20  and  32  percent  of  the  total  enrollment  is  in  black 
colleges;  for  four-year  college  enrollment  alone,  it  is  from  46  to  60 
percent  depending  on  what  figures  one  uses  for  the  totals. 

So  we  have  more  questions  than  answers  about  enrollment. 
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Regional  analysis  of  black  enrollment 

Gross  national  figures  are  not  as  revealing  as  a  regional  analysis  of 
higher  education  enrollment.  Though  the  numbers  vary,  the  pattern 
of  regional  enrollment  remains  constant  whatever  the  source. 

One  can  make  the  following  generalizations  from  the  regional 
analysis. 

Twenty-six  States  include  about  94  percent  of  black  enrollment. 

The  traditional  southern  and  border  states  represent  one  broad 
division  with  half  the  higher  education  enrollment. 

The  Northeast,  Midwest,  and  West  includes  the  other  half  of  the 
enrollment  with  only  ten  States  in  those  large  regions  enrolling  the 
rest  of  the  blacks. 

What  comes  through  is  the  restrictiveness  of  the  national  pattern 
in  terms  of  concentrations  of  blacks  and  the  overriding  importance  of 
the  South,  which  often  seems  underplayed  in  current  discussions,  and 
the  largest  cities  in  the  North  and  West,  In  fact,  53  percent  of  the 
black  population  is  still  in  the  South  and  has  been  undergoing  absolute 
increases  despite  migration  that  has  begun  to  stabilize  in  the  late  1960's 
with  more  interregion  migration.  From  1960  to  1970,  the  increase  in 
black  population  in  the  South  was  from  11.3  to  11.9  million.9 

A  little  known  aspect  of  black  demography  is  that  in  1970,  36  percent 
of  the  black  high  school  population  was  still  in  rural  areas.  This  raises 
some  critical  questions  about  appropriate  types  of  colleges  for  widely 
dispersed  rural  black  youth.  The  new  commuter  college  concept  seems 
inappropriate  for  these  students,  but  no  discussion  of  this  aspect 
of  college  going  has  occurred.  Some  counter  thoughts  on  residential 
needs  are  certainly  suggested  if  this  population  of  blacks  is  to  be 
served  well.  In  fact,  this  partially  explains  the  residential  nature 
of  some  black  and  white  colleges  in  the  South.  The  kinds  of  institu- 
tions that  serve  these  rural  3<outh  can  be  given  some  creative  direction. 
What  we  can  conclude  is  that  the  areas  of  greatest  need  for  expanding 
black  enrollment  are  fairly  concentrated  within  the  country. 

Future  enrollment  patterns  and  the  public  schools 

The  regional  analysis  suggests  that  all  is  not  well  in  terms  of  the 
potential  flow  of  blacks  into  higher  education.  These  patterns  are 
symptomatic  signs  of  the  kinds  of  changes  that  have  never  been 
beneficial  to  the  quality  of  education  for  blacks.  In  the  ten  States  out- 
side of  the  South  where  blacks  are  concentrated,  the  school  systems 
are  increasingly  dominated  by  predominantly  black  enrollments.  This 
lias  generally  meant  educational  retardation  for  black  youth.  These 
patterns,  which  appear  to  be  increasing,  mean  that  one  can  expect  the 
same  problems  on  into  the  indefinite  future  or  some  not  as  yet  seen 
reformation  of  these  systems  under  the  pressure  of  blacks  with  in- 
creasing political  power.  Even  such  a  turn  of  events  will  take  con- 
siderable time  while  blacks  still  graduate  from  the  systems  as  they  are. 

The  intra-school  circumstances.  North  and  South,  out  of  which 
black  youth  must  move  into  higher  education  in  increasing  numbers 
is  seen  in  two  studies,  one  in  the  North,  the  other  in  the  Sooth.  In  a 
1968  Commission  on  Civil  Rights  Study  of  Racial  Unrest  in  the  North 
and  West,  the  basic  conflicts  were  between  black  youth  and  the  school 
Officials  rather  than  between  black  and  white  youth.  Interracial  con- 


•  "Social  anrl  Economic  Status  of  Blacks  In  the  U.S.,  1971,"  U.S.  Department  of  Commerce, 
P-28,  No.  42,  p.  17. 
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flicts  were  a  fallout  from  basic  injustices,  felt  keenly  by  black  youth 
in  disciplinary,  suspension,  and  extra-curricular  program  policies  in 
the  schools.10  The  press  reports  of  inter-racial  fighting  obscured  the 
basic  conflicts. 

"It's  Not  Over  in  the  South,"  a  1972  study  of  school  desegregation, 
reveals  a  large  and  pervasive  pattern  of  poor  treatment  of  black  stu- 
dents and  black  professionals  in  the  newly  desegregating  schools  in 
the  South.  Suspensions  in  one  school  system  in  St.  Petersburg,  Florida, 
jumped  from  5,500  to  8,500  in  the  first  year  of  desegregation  in  1970. 
In  Norfolk,  Virginia,  in  1971,  61  percent  of  2,000  suspensions  were  of 
black  students.11  In  nine  of  fourteen  cities,  there  were  student  disrup- 
tions and  black  teacher  demotions  and  dismissals.  Continuing  racism 
will  not  easily  be  dislodged. 

It  will  not  be  easy  for  black  youth  to  get  through  these  systems  with 
either  good  academic  preparation  or  positive  attitudes  toward  more 
education  after  "getting  out"  of  high  school.  Large  numbers  of  blacks 
are  graduating  from  high  school  in  increasing  proportions  in  relation- 
ship to  their  total  number.  Will  those  numbers  yield  an  adequate  pool 
for  further  education  sufficient  to  the  need  for  dramatically  increased 
numbers?  If  too  few  are  well  prepared  to  maintain  the  momentum, 
what  will  be  the  response  of  higher  education  to  giving  them  a  chance 
to  succeed  in  college  in  a  supportive  environment  ?  Few  fundamental 
changes  are  yet  underway  in  considering  this  national  problem.  It 
seems  the  approach  is  still  one  of  each  institution  figuring  out  how  to 
get  in  and  hold  more  blacks  in  college. 

What  happens  inside  the  colleges? 

If  the  general  pattern  of  institutional  response,  in  terms  of  the 
success  or  failure  of  blacks  was  known,  there  would  be  greater  con- 
fidence in  our  expectations  for  the  future.  This  is  another  area  where 
little  is  known.  The  most  enlightening  data  are  from  an  ACE  report 
which  shows  that  for  1966  entrants,  42  percent  of  the  blacks  and 
56  percent  of  whites  received  a  degree  four  years  later  in  four-year 
colleges  and  universities.  In  two-year  colleges,  the  figures  were  29 
and  39  percent  for  degrees  12  four  years  later.13  Unfortunately,  these 
data  were  developed  before  the  recent  increases  in  enrollment  and 
reflect  the  impact  of  the  black  colleges  which  had  a  majority  of  the 
freshman  entrants  in  the  1966  four-year  college  group.  Nothing  found 
goes  beyond  individual  institutions  in  showing  what  the  yield  is  out 
of  the  enrollment  patterns  after  1966. 

Looking  further  at  some  studies  in  the  various  sectors,  we  find  the 
following  generalizations  based  on  some  recent  studies. 

Two-year  colleges 

A  study  by  Goodrich,14  based  on  a  survey  of  674  of  these  schools, 
concluded  "the  wide  discrepancy  and  obvious  low  retention  rate  of 
minority  students  as  expressed  in  an  approximately  two-thirds  en- 

10  "Racial  Unrest  in  Urban  Schools",  Institute  for  Services  to  Education,  Washington, 
D.C.,  1969,  for  U.S.  Commission  on  Civil  Rights. 

11  "It's  Not  Over  in  the  South,"  NAACP,  Legal  Defense  Fund,  Washington  Research 
Project,  et.  al.,  May,  1972,  pp.  77-78. 

12  Associate  Arts  Degrees. 

13  "College  Dropouts  :  A  National  Profile,"  Vol.  7,  No.  1,  ACE  Office  of  Research,  1972. 
pp.  15-18. 

14  Goodrich,  A. ;  Welch,  J.  ;  Laxotte,  L.  ;  "Minorities  in  Two  Year  College",  "Community 
and  Junior  College  Journal,"  December-January,  1972-73. 
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rollment  decrease  between  the  freshmen  and  sophomore  years  as  op- 
posed to  a  decrease  of  less  than  a  third  for  all  students,  suggests  the 
need  for  stronger  programs."  The  authors  wondered  aloud  as  to  why 
the  colleges  only  identified  68,536  full-time  minority  students  by  clas- 
sification (freshmen  or  sophomores)  versus  120,468  in  response  to  a 
more  general  question  on  minority  enrollment.  Only  twelve  schools 
identified  themselves  as  having  a  major  locus  on  their  campuses  deal- 
ing with  minority  student  concerns. 

It  is  clear  that  a  large  part  of  the  increase  in  black  enrollment  will 
be  in  two-year  colleges.  It  is  also  clear  that  they  are  still  wrestling  with 
an  appropriate  response,  particularly  since  some  minorities  see  these 
schools  as  stepping  stones  to  more  higher  education.  Other  minorities 
see  them  as  detours  designed  to  keep  minorities  out  of  "real"  higher 
education.  Approaches  to  dealing  with  students  with  high  aspirations 
and  low  achievement  are  still  in  flux.  All  these  trends  are  noted  in  the 
study  by  Medsker  and  Tillery*5  on  community  colleges;  they  con- 
clude the  section  on  minorities  and  these  schools  by  saying  "Although 
the  community  colleges  are  serving  more  minorities  than  other  public 
colleges  and  universities,  equal  opportunity  in  the  people's  college1  is 
only  a  partially  fulfilled  promise."  10 

Four-year  college  and  universities 

A  study  by  McDaniel,17  surveying  the  responsiveness  of  over  1,000 
schools  to  black  students,  concluded  that  much  was  being  said  and  little 
was  being  done.  This  was  based  on  the  fact  only  9  percent  of  the  schools 
had  any  staff  training  programs  for  other  than  counselors  and  only  25 
percent  reported  strong  support  for  special  programs  in  their  faculty 
and  30  percent  reported  administrative  support.  This  led  McDaniel  to 
doubt  the  quality  of  the  academic  help  programs  reported  by  50  per- 
cent of  the  schools. 

Willie,18  in  a  small  four  college  study  in  Xew  York  State,  found 
that  66  percent  of  all  students  felt  counseling  was  impersonal  and  75 
percent  get  little  help  from  faculty  and  advisors.  This  is  a  difficult 
atmosphere  if  it  is  new  both  for  you  as  a  black  person  and  a  new  situa* 
tion  for  the  teachers  and  administrators  in  dealing  with  larger  num- 
bers of  black  students.  This  was  reflected  in  the  fact  that  only  16  per- 
cent of  the  black  students  would  seek  advice  about  choosing  classes 
or  buying  books  from  faculty  members  as  compared  to  42  percent  ot 
the  white  students.  In  this  study  the  freshman  year  seemed  more  diffi- 
cult for  blacks,  but  black  achievement  caught  up  to  white  levels  among 
those  who  become  seniors.  One  could  not  tell  if  this  was  a  result  of  the 
best,  students  surviving  or  increasing  competence  in  the  same  students. 

Both  these  studies  have  survey  data  which  tend  to  show  an  increas- 
ing amount  of  negative  commentary  on  the  condition  of  blacks  on  pre- 
dominantly white  campuses.  None  of  the  commentary,  however,  is 
supported  by  hard  data  on  survival  rates  to  graduation  or  the  fields 
in  which  degrees  are  taken  or  the  kinds  of  performance  one  finds 
among  blacks  or  other  minorities.  (Except  for  the  Astin  study  cited 

•"  T.  L.  Medsker  and  Dale  Tillerv,  "Breaking  the  Access  Barriers,"  McGraw-Hill,  Xew 
Fork,  1071.  pp.  70-84. 
"  Ibid.  pp.  79-SO. 

"McDaniel,  R.,  McKee  "Higher  Educations  Response  to  Black  Students,"  University  of 
Indiana.  Bloomington,  1971. 

,fi  Willie,  C.  V.  ;  McCord,  A.  S.,  "Black  Students  at  White  Colleges,"  Prager,  New  York, 
1972. 
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earlier  for  196G  entrants,  replications  for  1968, 1969,  and  1970  entrants 
will  tell  the  story  of  the  new  enrollment  increases.) 

In  short,  no  one  knows  much  about  productivity  questions  outside 
the  traditionally  black  colleges  where  the  trends  among  graduates  have 
shifted  from  a  majority  of  teachers  as  graduates  to  a  decreasing 
proportion  in  those  fields  and  fields  such  as  business  and  management 
showing  the  most  explosive  growth.19  20  Similar  data  from  elsewhere 
seem  to  be  nonexistent  in  the  midst  of  presumptions  of  great  "prog- 
ress". We  simply  do  not  have  the  information  to  know  what  to  ex- 
pect in  the  next  five  to  ten  years. 

Graduate  and  professional  schools 

A  single  dramatic  example  will  make  the  point  because  it  applies 
to  the  tardiness  of  all  fields  in  responding  to  black  aspirations,  whether 
doctors,  dentists,  or  lawyers.  And  with  NSF  Fellowships  and  Na- 
tional Defense  Ph.D.  Fellowships  in  the  Office  of  Education  being 
phased  out,  it  is  doubtful  that  the  efforts  by  foundations  can  move 
beyond  the  less  than  4  percent  of  graduate  and  professional  school 
enrollment  and  about  2  percent  of  the  graduates  they  are  presently 
assisting.  Medical  and  law  schools  have  moved  to  between  6  and  9 
percent  of  entering  freshmen  as  blacks  in  the  last  few  years. 

The  dramatic  example  of  inequities  is  that  there  were  287,000 
Ph.D.'s  in  the  work  force  in  1970  and  America's  universities  awarded 
278.000  between  1957  and  1972.21  Yet,  only  about  4,000  black  Ph.D. 
holders  can  currently  be  found  going  back  to  1920  as  a  cut-off  date. 
The  lowest  estimates  project  a  need  for  359,000  Ph.D.'s  through 
1979.22  Will  that  flow  also  leave  blacks  untouched  ?  It  can  happen  with 
the  declining  Federal  support  for  graduate  fellowships  fingered  as  the 
villain.  Who  is  trying  to  marshall  resources  among  the  200  plus  gradu- 
ate schools  to  make  a  commitment  to  make  up  for  their  past  errors  of 
omission  with  or  without  strong  Federal  support?  No  one  that  we 
could  discern. 

General  conclusions 

A.  We  know  very  little  about  blacks  in  higher  education  other 
than  the  numbers  enrolled  have  been  going  up. 

P.  The  increased  enrollment  poses  more  questions  than  it  answers 
about  the  distribution  of  blacks  inside  institutions  and  their  experi- 
ences and  prospects  there. 

C.  The  public  school  systems  represent  a  national  crisis  as  far  as 
supporting  an  increase  up  to  equity  of  15  to  18  percent  of  the  college 
enrollment  being  black  by  say  1985.  A  fundamental  issue  is  posed 
about  the  nature  of  an  appropriate  response. 

D.  Higher  education,  as  currently  functioning  even  with  the  newer 
patterns  of  community  colleges,  has  onlv  begun  to  confront  the  tip  of 
the  iceberg  in  access,  participation,  and  graduation  of  blacks.  There 
are  no  strong  signs  of  deep  institutional  commitments  to  make  major 
reforms  appropriate  to  say  double  the  current  black  enrollment  within 
this  decade  in  spite  of  the  ominous  signs  that  exist  in  the  public 

19  T.  Thomas  Parmefer.  "The  Graduating  Black  College  Student'",  Institute  for  Services 
to  Education,  Washington,  D.C..  May,  1972.  p.  42. 

20  Baccalaureate  Degrees  Awarded  in  Predominantly  Black  Colleges,  19f>6  to  1070.  Man- 
agement Information  Systems  Report  No.  2.2,  1972,  Institute  for  Services  to  Education. 

21  Cartter,  Allan  M..  "Faculty  Needs  and  Resources  in  Higher  Education",  "The  Annals", 
Vol.  404,  November,  1972. 

22  Ibid. 
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schools.  Would  higher  education  accept  or  reject  the  challenge  of  a 
I; road  based  response  in  predominately  white  institutions  to  take 
black  youngsters  where  they  are  at  the  end  of  high  school  and  taking 
t  hem  to  where  they  need  to  go  ? 

E.  Individual  institutional  responses  seem  frail  in  the  face  of  the 
sweep  of  the  national  problem  of  educating  blacks  well,  but  no  one 
lias  the  foggiest  ideas  of  what  schemes  to  achieve  equity  would  look 
like,  what  they  would  cost,  and  how  could  they  be  gotten  off  the 
ground. 

F.  C,  D,  &  E  seem  to  indicate  a  particula  rrelevance  for  the  tradi- 
tionally black  institutions  that  functioned  in  such  an  environment  for 
decades  and,  it  appears,  with  increasing  vigor  in  the  last  fifteen  years. 
The  relationship  of  the  traditionally  black  institutions  to  the  national 
pattern  of  educating  blacks  can  be  strengthened  but,  at  present,  the 
issues  have  not  reached  the  dialogue  stage.  Yet,  their  future  is  un- 
certain and  their  experiences  in  dealing  with  similar  problems  mostly 
unappreciated  nationally  and  underestimated  as  being  of  value,  even 
among  the  traditionally  black  institutions  themselves. 

G.  The  regional  analysis  indicated  much  more  attention  needs  to 
be  focused  on  the  geographic  areas  where  blacks  are  concentrated  to 
determine  the  general  currents  in  higher  education  and  how  these  will 
improve  or  diminish  chances  for  equity.  The  large  rural  population 
in  the  South  represents  a  special  challenge. 

H.  No  strong  or  substantial  data  base  of  either  factual  baselines  or 
programmatic  alternatives  that  have  been  tried  and  evaluated  exists. 
No  focal  point  for  marshalling  the  attention,  the  knowledge,  and  the 
alternatives  exists. 

I.  The  chances  are  great  that  in  1985  another  disappointing  decade 
could  have  expired  and  the  great  promise  of  higher  education  oppor- 
tunity and  equity  would  be  another  problem  that  did  not  yield  to  nat- 
ural evolution. 

From  looking  at  the  demography  of  blacks  in  higher  education  in 
the  1970's,  one  can  derive  a  scries  of  demographic  models  for  the  way's 
blacks  are  most  likely  to  achieve  parity  in  higher  education.  From 
such  a  demography,  priorities  can  be  devised. 

Patterns  of  public  school  education  are  essential  to  understand- 
ing the  problems  blacks  will  confront  in  the  future.  An  accurate  vieAv 
of  the  current  racial  living  patterns  in  1970  reveals  the  following  two 
potential  alternatives  in  terms  of  the  racial  organization  and  quality 
of  public  education  in  the  1970's.  These  alternatives  will  have  an 
enormous  impact  on  the  quality  and  quantity  of  the  flow  of  blacks  into 
higher  education. 

Alternative  1 

A  national  majority  black  system  for  black  children  and  youth  made 
up  of  the  network  of  urban  school  buildings  and  school  systems  in 
eight  to  ten  northern  States  plus  the  heavily  black  southern  urban, 
rural,  and  small  town  South  with  its  private  academies  for  whites. 
Only  a  small  minority  of  black  children  and  youth  will  be  in  school 
buildings  with  less  than  60  to  80  percent  black  majorities  anywhere 
in  America.  Some  schools  will  have  majority  black  faculties,  most 
outside  of  the  South  likely  will  not. 

Alternative  2 

Metro  systems  based  on  the  largest  Standard  Metropolitan  Sta- 
tistical Areas  (SMSA's)  with  a  significant  black  minority  transported 
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throughout  these  SMSA's  as  a  result  of  affirmative  Supreme  Court 
decisions  for  the  plaintiffs  in  Richmond  and  Detroit,  which  would  be 
followed  in  other  major  cities. 

Neither  model  holds  much  hope  for  the  kind  of  education  that  will 
produce  large  numbers  of  blacks  with  conventional  qualifications  for 
college  such  as  reasonably  high  college  test  scores  in  the  next  decade. 

Alternative  1  is  still  a  shifting  transitional  one  with  internal  prob- 
lems within  most  major  school  systems,  North  and  South,  generated 
both  by  reorganizations  to  change  racial  compositions  of  schools  and 
the  inability  of  conventional  school  personnel  to  educate  well  large 
numbers  of  black  children  and  youth.  Enough  small  scale  successes,  in 
and  outside  the  school  systems,  indicate  youth  in  heavily  black  urban 
settings  can  be  moved  into  higher  education,  for  example:  With  Up- 
ward Bound  support;  out  of  street  academies  and  Harlem  prep  alter- 
natives; out  of  heavily  black  schools  which  are  essentially  middle 
class;  and  out  of  a  particular  high  school  with  dynamic  black 
leadership. 

The  focus,  however,  must  be  on  the  main  public  school  system  and 
not  on  special  projects  because  these  are  still  to  be  reproduced  for 
large  numbers.  It  is  not  to  say  it  cannot  be  done  in  the  North  and 
South,  in  urban  and  rural  settings,  but  it  will  take  time,  reorganiza- 
tion of  efforts,  and  money. 

Alternative  2  will  move  a  majority  of  black  youth  into  potentially 
difficult  learning  environments,  new,  unsettled,  and  difficult,  over  a  long 
period  of  years.  This  reaction  of  the  Country  to  Brown  23  between 
1954  and  1972  will  be  reproduced  over  the  Richmond  and  Detroit  de- 
cisions. The  changes  will  occur,  but  the  educational  problems  of  black: 
youth  will  not  necessarily  get  any  better  treatment  in  the  newly  or- 
ganized schools  as  they  have  not  in  the  reorganizations  following- 
Brown.  Public  schools  have  shown  a  tenacious  ability  not  to  educate 
equally  large  numbers  of  blacks  whatever  the  racial  composition  of 
the  schools  in  which  most  of  them  enroll,  in  city,  suburb,  rural  ham- 
let, or  small  city. 

One  would  have  to  conclude  that  quite  some  time  will  pass  while 
these  alternatives  are  working  themselves  out.  Only  the  most  optimis- 
tic observer  would  assume  instant  favorable  impact  on  the  inequali- 
ties between  black  and  white  youth.24 

The  high  school  patterns  lead  one  to  suspect  the  following  will  be 
true  in  the  next  decade: 

If  all  the  brightest  and  highest  achieving  black  youth  enrolled  in 
college,  black  levels  of  enrollment  would  not  keep  pace  with  the  need 
levels.  Not  nearly  enough  is  being  done  to  enroll  many  of  these  youth 
who  are  survivors  of  the  pre-college  system  with  considerable  per- 
sonal and  academic  strengths. 

There  is  likely  to  be  a  very  large  pool  of  indifferently  educated 
but  bright  and  capable  pool  of  youth  requiring  creative  responses 
by  the  higher  education  system  to  recruit,  retain,  and  educate  them 
to  a  level  of  competence.  How  many  of  these  are  educated  well  in 
colleges  will  make  or  break  the  ability  of  blacks  to  make  a  break- 
through in  higher  education. 


83  1954  Supreme  Court  decision  outlawing  segregation  in  public  schools. 

s*  Substantial  number  of  blacks  going  into  higher  education  will  have  special  problems  of 
motivation,  preparation,  and  financial  backing.  The  pool  of  able  well  educated  high  school 
graduates  will  not  be  sufficient  to  produce  equity  for  blacks  in  higher  education  tlnmgh* 
concerted  efforts  are  needed  to  get  a  higher  proportion  of  them  into  higher  education. 
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It  could  happen  that  educational  competences  to  deal  with  black 
youth  could  stand  still  or  deteriorate  in  the  public  school  systems, 
thereby  exacerbating  the  problem  of  higher  education  opportunity. 

Standard  approaches  to  higher  education  recruitment,  selection, 
and  instruction  based  on  the  assumptions,  practices,  and  attitudes 
of  the  past  could  be  devastating  in  dealing  with  increases  in  black 
enrollment  out  of  the  public  school  systems  described.  In  order  not 
to  compromise  the  end  products  at  graduation,  particularly  close 
attention  will  have  to  be  given  to  new  patterns  of  instruction  and 
curriculum  innovation  inside  colleges. 

Higher  education  must  accept  responsibility  for  making  up  for 
denied  equal  education  and  also  develop  collegiate  options  for  a  very 
large  number  of  black  youth  in  the  TO's. 

The  bases  for  the  demographic  projections  arc  as  follows  based 
on  the  Office  of  Civil  Rights  1970  Survey  of  Ethnic  and  Racial  En- 
rollment in  the  Public  Schools. 

In  the  100  largest  school  systems  with  51  percent  of  a  total  of  6.7 
million  blacks,  72  percent  are  in  80  percent  plus  black  schools. 

67  percent  of  the  blacks  nationally  are  in  50  percent  plus  minority 
enrollment  schools.  These  become  more  black  over  time. 

Following  is  a  list  of  majority  black  school  systems : 

Percent  Percent 

1.  Chicago                                        55  9.  St.  Louis  00 

2.  Detroit   64  10.  New  Orleans  69 

3.  Philadelphia  60  11.  Atlanta   69 

4.  Baltimore   67  12.  Newark  72 

5.  Cleveland   58  13.  Kansas  City  50 

('..  Memphis  52  14.  Oakland   57 

7.  Washing! on   95  15.  Richmond  64 

8.  Gary  65 

In  all  but  two,  both  the  proportion  of  blacks  and  the  proportion 
in  50  percent  plus  minority  schools  increased  from  1968  to  1970. 

Blacks  and  Puerto  fticans  constitute  more  than  half  of  the  public 
school  population  in  New  York  City,  while  Los  Angeles  and  Dallas 
are  one-half  minority  including  Mexican- Americans. 

In  terms  of  regional  distributions  of  blacks  in  public  school,  we  find : 

57  percent  (3.8  million)  in  the  southern  and  border  states. 

43  percent  (2.9  million)  in  the  rest  of  the  Country,  but  86  percent 
of  this  43  percent  in  8  states  (2.5  of  2.9  million)  in  rank  order: 

1.  New  York   542.000  5.  Michigan   288.000 

2.  Illinois   421,  000  6.  Pennsylvania  J  L  275,000 

3.  California   43  7.  000  7.  New  Jersey  -   225,000 

4.  Ohio  r   295,  000  8.  Indiana   109,  000 

The  1970  Census  verified  the  regional  breakdown  with  54  percent 
of  the  high  school  enrollment  in  the  South  (excluding  Missouri).25 

The  higher  education  implications  are  that  55  to  60  percent  of  the 
potential  future  higher  education  enrollment  is  in  the  southern  and 
border  states  where  traditionally  black  colleges  still  carry  thelieaviest 
load  of  higher  education  for  blacks,  thus— 

Any  outward  or  destructive  impact  on  the  traditionally  black  insti- 
1  nt  ions  to  continue  to  function  with  strength  Avill  undermine  the 
cornerstone  of  half  the  higher  education  \mrollment  fpr  blacks 
,.n:il  lonally.   The   traditionally   black    instil ut ion's   will   not  carry 

88  General  BdckH  atari  Economic  CTutraeteristics,  "U.S.  Summary  Table  131,  pp: 450^-451. 
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the  total  population  of  blacks  in  the  South,  but  a  majority  for  some 
time  to  come.  They  carry  about  80  percent  of  the  blacks  in  higher  edu- 
cation in  that  region  now. 

The  other  half  of  the  potential  enrollment  for  higher  education  is 
in  a  few  urban  concentrations  where  the  public  schools  increasingly 
resemble  those  of  the  old  South  in  their  preparation  of  blacks  for 
college  with  no  major  signs  of  improvement  on  the  horizon. 

Most  blacks  with  the  native  ability  to  do  college  work  will  not  be 
well  prepared  for  a  traditionally  structured  system  of  higher  educa- 
tion with  its  selective  procedures  and  generally  unsupportive  (for 
those  with  problems)  instructional  styles.  Large  numbers  of  the 
''prepared"  groups  fail  even  now. 

The  traditionally  black  colleges  are  the  only  model  in  the  Country 
historically  designed  to  deal  with  black  youth  criminally  cheated 
by  pre-college  education.  Even  with  imperfections  and  inadequate 
support,  their  approach  in  (1)  admissions  criteria;  (2)  mix  of  com- 
muter and  residential  facilities  for  urban  and  rural  or  small  town 
youth  not  abe  to  commute;  (3)  supportive  first  and  second  year  pro- 
gramming; (4)  faculty  willingness  to  teach  large  numbers  of  under- 
prepared  students;  and  (5)  organizing  to  deal  with  both  the  gifted 
and  able  as  well  as  the  bright  but  poorly  trained  in  the  educational 
programming  must  become  multipled  inside  predominantly  white 
colleges  if  equity  is  to  have  any  chance  at  all  in  higher  education  in 
the  next  ten  to  twenty  years. 

"ACE"  ESTIMATES  1 


Graduation 

TBI  BA's 

rate  4  yr  later 
(percent) 

Graduates  of 

as  percent 

Year  entered 

Freshmen 

entrants 

TBI  2  BA'si 

of  total 

1953  

  84, 053 

42 

35,304  (1972) 

23,000  (1972) 

65 

1969   

  98, 270 

42 

41,273  (1973) 

25,000  (1973) 

61 

1971   

  i  97,  634 

42 

41,027  (1975) 

29,000  (1975) 

Wl 

1  Estimates  constructed  from  the  "Black  College  Freshman:  Characteristics  and  Recent  Trends,"  1969,  1970,  1972, 
ACE  Research  Reports  and  "College  Dropouts:  A  National  Profile,"  1972  ACE  Research  Reports,  p.  15.  Actual  count  of 
black  college  BA  graduates  was  20,000  in  1970  from  "Earned  Degrees  Conferred,"  USOF.  Enrollment  in  black  colleges 
is  increasing— 1370, 171,000;  1971,  177,000;  1972, 134,000:  ISE  surveyed  enrollment  in  1971  and  1972  in  the  traditionally 
black  institutions. 

2  Traditionally  black  institutions. 

The  simple  fact  that  the  area  of  productivity  is  fuzzy  with  the  excep- 
tion of  the  traditionally  black  institutions,  creates  a  cautious  attitude 
toward  damaging  their  productivity  while  little  is  known  beyond 
their  graduates.  Certainly,  participation  in  graduate  and  professional 
schools  still  depends  on  the  flow  of  B.A.'s.  In  turn,  the  demand  for 
black  participation  on  faculties  must  be  served  out  of  the  graduate 
school  enrollments.  There  is  a  historic  dependable  source  of  black 
higher  education  manpower.  There  is  a  newly  developing  source  of 
manpower.  The  historic  pattern  of  the  traditionally  black  institutions 
is  rather  clear.  The  newer  patterns  arc  not  yet  clear  and  information 
is  sketchy,  though  the  trends  are  clear  (a  greater  proportion  of  en- 
rollment and  graduates  coming  from  predominantly  white  colleges  as 
the  future  unfolds) . 

The  problem  is  to  focus  on  both  the  areas  of  highest  impact  first.  If, 
for  example,  traditionally  black  institutions  could  reduce  attrition  by 
20  percent,  this  would  bring  an  increase  of  5,000  to  10,000  new  B.A.'s 
out  of  the  flow  of  existing  enrollment.  If  the  community  colleges  can 
produce  a  30  percent  transfer  rate  to  B.A.  programs,  that  is  a  pool  of 
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40,000  to  50,000  potential  new  graduates*  In  addition,  if  direct  enroll- 
ment in  four-years  colleges  and  universities  in  the  areas  of  high  con- 
centration increases,  then  dramatic  progress  can  be  made.  We  must, 
however,  deal  with  the  "birds  in  the  hand" — the  traditionally  black 
institutions,  the  two-year  schools,  and  the  schools  near  the  concentra- 
tions of  black  population. 

The  key  to  the  future  of  blacks  in  higher  education  then  depends 
heavily  on  the  long  term  future  of  the  black  colleges.  Yet  they  must 
for  a  long  time  be  given  strong  public  and  private  support  because  : 

They  are  most  vulnerable  to  the  vagaries  of  new  public  policy  ini- 
tiatives because  of  the  newly  developing  trends  of  enrollment  which 
some  interpret  as  meaning  they  should  be  phased  out  or  their  missions 
and  facilities  turned  to  other  goals.  From  our  data,  this  would  be 
disastrous. 

The  traditionally  black  institutions  that  are  supported  with  public 
funds  face  particularly  excruciating  pressures  as  to  their  future  roles 
in  new  centralized,  coordinated  systems  of  public  higher  education. 
The  possibility  that  the  development  of  unitary  systems  will  affect 
them  as  destructively  as  that  movement  affected  high  schools  in  terms 
of  black  leadership  and  involvement  in  educational  planning  and 
decision  making  is  frightening  in  terms  of  its  potential  impact. 

National  policy  and  practice  in  enrolling  and  retaining  blacks  in 
higher  education  can  benefit  enormously  from  the  historic  and  current 
experience  of  the  traditionally  black  institutions  if  they  are  supported 
so  that  they  can  be  of  help. 

Finally,  and  most  persuasive,  is  their  current  and  future  status  as 
the  primary  source  of  higher  education  for  blacks  in  the  region  where 
the  majority  of  blacks  still  reside  and  out  of  which  still  come  a  ma- 
jority of  the  black  college  graduates  each  June  for  the  Nation.  Their 
functions,  if  improved,  will  be  of  enormous  impact  as  the  Nation 
works  out  its  responses  to  the  questions  of  higher  education  of  blacks. 


CHAPTER  13 


Research  Involving  Prisoners 

An  Excerpt  from  a  Report  and  Recommendations  by  the  National 
Commission  for  the  Protection  of  Human  Subjects  of  Biomedical  and 
Behavioral  Research  (U.S.  Department  of  Health,  Education  and 
Welfare)— October,  1976. 

Introductory  Note  by  Michael  S.  Yesley  * 

Prisoners  in  the  United  States  participate  in  a  significant  portion  of 
phase  1  drug  testing,  in  which  new  drugs  are  first  introduced  into 
humans  to  determine  safety  and  pharmacological  action  (metabolism, 
absorption  and  elimination).  Much  public  concern  has  been  expressed 
over  the  involvement  of  prisoners  in  this  research,  which  uses  healthy 
subjects  and  is  not  intended  to  provide  an}'  therapeutic  benefit  to  thorn. 
Other  types  of  research  in  which  prisoners  participate  include  studies 
to  obtain  psychological  and  sociological  data,  as  well  as  research  that 
is  intended  to  provide  some  medical  or  other  benefit  to  the  individual 
subjects.  Some  experimental  behavioral  practices,  intended  to  provide 
rehabilitation  to  prisoners,  have  also  generated  public  concern. 

The  major  areas  of  concern  over  research  involving  prisoners,  in 
particular,  and  human  experimentation,  in  general,  are  the  level  of 
risk  that  is  presented  to  the  subjects,  and  their  informed  consent  to 
participate.  Questions  involving  risk  are  generally  associated  with 
the  intent  of  the  research.  If  it  is  intended  to  benefit  the  individual, 
subjects  (e.g.,  an  experimental  therapy),  the  level  of  risk  is  weighed 
against  the  expectation  of  benefit  to  the  subjects  in  determining  the 
appropriateness  of  conducting  the  research.  On  the  other  hand,  if 
the  research  is  not  intended  to  benefit  the  subjects  but  solely  to  gen- 
erate knowledge,  a  level  of  risk  above  what  might  be  termed  "mini- 
mal" requires  justification  in  terms  of  the  importance  of  the  knowl- 
edge sought  and  is  permissible  only  for  subjects  with  a  clear  capacity 
to  give  informed  consent.  An  exception  to  the  last  statement  might 
be  made  in  the  case  of  research  necessitated  by  a  national  emergency 
or,  it  is  argued  by  some,  when  the  research  will  not  benefit  the 
individual  subject  but  is  reasonably  likely  to  benefit  a  class  or  group 
of  which  the  subject  is  a  member. 

The  recognition  of  risk  and  the  weighing  of  risks  and  benefits  are 
matters  of  judgment  applied  to  individual  research  proposals.  In  the 
case  of  research  conducted  at  institutions  that  receive  research  grants 
or  contracts  from  the  Department  of  Health,  Education,  and  Welfare, 
the  level  of  risk,  procedures  for  obtaining  informed  consent,  and 
other  matters  having  to  do  with  the  protection  of  human  subjects  are 

♦Michael  S.  Yesley  is  the  Staff  Director  of  the  National  Commission  for  the  Protection 
of  Human  Subjects  of  Biomedical  and  Behavioral  Research.  His  note  introduces  Part 
One  of  the  Commission's  Report  (Chapters  1  and  2)  :  "Deliberations.  Conclusions  and  Rec- 
ommendations." The  views  expressed  in  this  Introductory  Note  are  the  author's  and  do  not 
necessarily  reflect  any  position  of  the  National  Commission  for  the  Protection  of  Human 
Subjects. 
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reviewed  by  local  Institutional  Review  Boards,  A  similar  review 
procedure  applies  to  phase  1  drug  testing  that  is  reported  to  the  Food 
and  D  rug  A  dminist  rat  ion . 

The  criteria  for  informed  consent  are  knowledge  and  voluntariness, 
that  is,  in  order  to  give  informed  consent,  a  research  subject  must  be 
provided  with  sufficient  information  and  possess  sufficient  understand- 
ing on  which  to  base  a  reasonable  decision  to  participate,  and  the  sub- 
ject must  be  uncoerced  in  making  the  decision.  The  main  purposes  of 
informed  consent  are  self -protection  from  possible  injury  and  the 
preservation  of  individual  autonomy.  Protection  from  injury  is  the 
more  obvious  of  the  twTo  purposes ;  preservation  of  autonomy  may  seem 
more  abstract,  but  it  is  simply  another  way  of  saying  that  one  should 
have  the  right  to  determine  what  is  done  with  one:s  own  body.  The 
requirement  of  informed  consent  to  participation  in  research  is  thus  a 
mechanism  to  prevent  undesired  exposure  to  risk  as  well  as  the  ex- 
pression of  a  basic  human  right. 

Generally,  then,  a  potential  subject  should  be  informed  of  any 
risks  entailed  by  the  research  and  should  be  so  situated  as  to  be  able  to 
exercise  free  will  in  determining  whether  or  not  to  participate.  Al- 
though a  research  subject  may  purportedly  have  given  informed  con- 
sent, such  action  should  be  considered  invalid  if:  (1)  the  informa- 
tion provided  about  risks  was  not  reasonably  comprehensive ;  (2)  such 
information  was  not  reasonably  comprehensible  by  the  subject;  or  (3) 
the  consent  was  given  under  circumstances  of  undue  influence  or  duress. 

The  area  of  informed  consent  is  especially  problematic  with  respect 
to  prisoners.  Although  there  is  a  history  of  abuse  of  prisoners  with 
unacceptably  dangerous  or  risky  experimentation,  it  appears  that 
egregious  practices  have  largely  been  brought  to  a  halt.  What  re- 
mains unsettled  is  the  question  whether  prisoners  are  so  situated  that 
they  are  incapable  of  giving  informed  consent  to  participate  in  non- 
beneficial  research  that  presents  any  risk  at  all.  In  other  words,  is 
phase  1  drug  testing  unacceptable  in  prisons,  not  because  it  does  pre- 
sent a  low  level  of  risk,  but  because  a  prisoner  cannot  give  informed 
consent  to  participate  in  such  testing  ? 

There  is  little  evidence  that  prisoners  involved  in  phase  1  drug 
testing  do  not  at  least  ostensibly  give  informed  consent,  or  that  thev 
lack  sufficient  information  or  understanding  on  which  to  base  their 
decisions.  The  chief  argument  against  the  participation  of  prisoners 
in  such  research  is  that  their  circumstances  in  prison  are  such  as  to 
constitute  an  undue  influence  and  thereby  render  invalid  any  consent 
to  participation.  The  elements  of  undue  influence  that  are  pointed  to 
include  the  lack  of  alternative  sources  of  equivalent  income,  the  lack 
of  personal  security  in  prisons  outside  the  immediate  research  facili- 
ties, the  lack  of  adequate  medical  attention  except  in  connection  with 
part  icipation  in  research,  the  boredom  of  prison  existence,  the  hope 
for  early  release  in  return  for  participation  in  research,  etc.  Although 
it  does  not  appear  that  prisoners  currently  engaged  in  drug  testing 
expect  early  release  as  a  reward,  the  cited  deficiencies  in  prison  life 
cannot  be  ignored. 

The  situation,  in  which  the  prisoners  have  expressed  their  desire  to 
participate  in  research,  while  advocates  and  other  outside  observers 
argue  that  the  prisoners  are  unduly' influenced,  poses. a.  dilemma  for 
decision  makers.  A  finding  of  undue  influence  and  consequent  order- 
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ing  that  phase  1  drug  testing  and  similar  research  be  terminated  in 
prisons  Avould  be  contrary  to  the  stated  desires  of  virtually  all  prison- 
ers who  participate  in  such  research.  Moreover,  it  would  be  ironic,  if 
not  counterproductive,  for  a  recognition  of  the  limited  options  in 
prison  life  to  be  used  to  justify  the  removal  of  one  of  those  options. 
On  the  other  hand,  it  is  quite  likely  that  some  prisoners  would  choose 
not  to  participate  in  this  type  of  research  if  the  conditions  of  prison 
life  were  substantially  improved  or  if  there  were  optional  sources  of 
equivalent  income.  This  likelihood  may  be  evidence  of  coercion,  and 
the  involvement  of  prisoners  in  such  research  may  constitute  an  exploi- 
tation that  should  not  be  countenanced  by  society. 

Arguments  for  and  against  the  participation  of  prisoners  in  re- 
search were  presented  during  hearings  on  human  experimentation 
that  were  held  in  1973  by  the  Senate  Subcommittee  on  Health.  These 
hearings  also  focused  on  such  areas  as  the  unapproved  use  of  drugs 
(Depo-Provera  and  DES)  without  indication  of  their  experimental 
nature  to  patients;  the  conduct  of  psychosurgery;  the  Tuskegee 
Syphilis  Study,  in  which  informed  consent  was  not  obtained  from  the 
subjects,  who  were  untreated  black  males  suffering  from  syphilis,  and 
penicillin  was  withheld  from  them  even  after  it  became  generally 
available;  and  the  sterilization  of  the  12-  and  14-year-old  lielf  sisters, 
in  Montgomery,  Alabama,  allegedly  at  the  direction  of  a  federally 
funded  family  planning  clinic.  Two  elements  of  the  Tuskegee  Syphilis 
Study  were  of  prime  concern  during  the  hearings :  the  failure  to  ob- 
tain informed  consent,  or  any  consent  at  all,  from  the  subjects  in  the 
research  project,  and  the  presentation  of  unacceptable  level  of  risk 
to  the  subjects. 

The  Senate  hearings  culminated  in  a  bill  (later  enacted  in  revised 
form  as  the  "National  Research  Act,"  Public  Law  93-34-8)  that  estab- 
lished the  National  Commission  for  the  Protection  of  Human  Sub- 
jects of  Biomedical  and  Behavioral  Research.  The  duties  of  the  Com- 
mission are  to  develop  guidelines  for  the  protection  of  human  sub- 
jects and  to  recommend  such  guidelines  to  the  Secretary  of  the  Depart- 
ment of  Health,  Education,  and  Welfare,  and  to  Congress.  The  Na- 
tional Research  Act  singles  out  for  special  attention  certain  categories 
of  research  subjects  who  have  or  may  have  a  reduced  capacity  to  give 
informed  consent :  children,  institutionalized  mentally  ill  and  mentally 
retarded,  and  prisoners. 

To  carry  out  the  mandate  with  respect  to  research  involving  prison- 
ers, members  and  staff  of  the  Commission  made  site  visits  to  several 
prisons  where  research  is  conducted  and  also  to  outside  facilities  where 
prisoners  participate  in  research.  In  the  course  of  these  visits,  over 
250  prisoners  involved  in  research  were  interviewed.  The  Commission 
conducted  public  hearings  at  which  arguments  for  and  against  prison 
research  were  presented.  A  National  Minority  Conference  on  Human 
Experimentation  was  supported  by  the  Commission  to  ensure  that 
minority  viewpoints  would  be  heard.  The  Minority  Conference  recom- 
mended that  nontherapeutic  biomedical  research  in  prisons  be  halted, 
at  least  until  a  comprehensive  evaluation  of  human  experimentation 
has  been  made,'  it  was  generally  felt  at  the  conference  that  informed 
consent  cannot  be  obtained  in  our  prisons. 

The  Commission  also  contracted  for  several  papers  and  studies  cov- 
ering the  foil  owing  topics :  (1)  alternatives  to  the  involvement  of 
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prisoners  in  drug  testing;  (2)  foreign  practices  in  drug  testing;  (3} 
philosophical,  legal  and  sociological  perspectives  on  the  involvement 
of  prisoners  in  research;  (4)  experimental  behavioral  practices  in- 
volving prisoners;  and  (5)  a  survey  of  research  at  five  prisons. 

The  Commission  conducted  public  deliberations  on  prison  research 
at  several  meetings  commencing  in  January  1976,  and,  on  October  1? 
1976,  transmitted  its  Report  and  Recommendations:  Research  Involv- 
ing Prisoners  to  the  Secretary,  DHEW,  and  Congress.  The  first  t  wo 
chapters  of  the  report,  which  are  printed  here,  set  forth  the  Commis- 
sion's reasoning  and  the  recommendations  that  were  adopted. 
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Part  I.  Deliberations,  Conclusions  and  Recommendations 

CHAPTER  1.  DELIBERATIONS  AND  CONCLUSIONS 

/  introduction 

Prior  to  1940,  prisoners  in  the  United  States  seldom  participated  in 
biomedical  research  that  had  no  reasonable  expectation  of  improving 
the  health  or  well-being  of  the  research  subjects.  During  World  War 
II,  however,  large  numbers  of  prisoners  participated  in  voluntary 
research  programs  to  develop  treatment  for  infectious  diseases  that 
afflicted  our  armed  forces.  This  involvement  of  prisoners  was  consid- 
ered to  be  not  only  acceptable,  but  praiseworthy.  Following  the  warr 
the  growth  of  biomedical  research  and  the  imposition  of  requirements 
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for  testing  drugs  as  to  safety  led  to  the  increased  use  of  prisoners.  Their 
participation  in  biomedical  research  not  related  to  their  health  or  well- 
being  has  continued  in  this  country  to  the  present  time.  This  participa- 
tion is  now  primarily  in  phase  1  drug  and  cosmetic  testing,  which  is 
conducted  or  supported  by  pharmaceutical  manufacturers  in  connec- 
tion with  applications  to  the  Food  and  Drug  Administration  for  li- 
censing new  drugs.  Other  research  of  this  sort  in  which  prisoners  par- 
ticipate, or  have  participated,  includes  studies  of  normal  metabolism 
and  physiology,  conducted  by  the  Public  Health  Service  (PHS)  ; 
studies  of  the  prevention  or  treatment  of  infectious  diseases,  conducted 
or  supported  by  the  PHS  and  the  Department  of  Defense ;  a  study  of 
the  effects  of  irradiation  on  the  male  reproductive  function,  supported 
by  the  Atomic  Energy  Commission ;  and  testing  of  the  addictive  prop- 
erties of  new  analgesics  by  giving  them  to  prisoners  with  a  history  of 
narcotic  abuse,  conducted  at  the  Addiction  Research  Center  in  Lexing- 
ton, Kentucky.  (The  involvement  of  Federal  prisoners  in  the 
Lexington  program  is  scheduled  to  be  phased  out)  .x 

Prisoners  also  participate  in  research  on  practices  that  have  the 
intent  and  reasonable  probability  of  improving  their  health  or  well- 
being.  This  research  includes,  for  example,  studies  (supported  by 
various  components  of  DHETV  and  the  Federal  Bureau  of  Prisons) 
to  develop  methods  to  reduce  the  spread  of  infections,  improve  dental 
care,  help  the  subjects  stop  smoking  and  remove  tattoos.  A  major 
focus  of  this  sort  of  research  involving  Federal  prisoners  has  been  the 
development  of  new  treatments  for  narcotic  addiction. 

A  third  type  of  research  in  which  prisoners  participate  includes 
studies  of  the  possible  causes,  effects  and  process  of  incarceration,  and 
studies  of  prisons  as  institutional  structures  or  of  prisoners  as  incar- 
cerated persons.  Components  of  DHEW  have  undertaken  research 
of  this  sort  for  such  purposes  as  learning  the  etiology  of  drug  addiction 
and  deviant  or  self-destructive  behavior,  and  the  factors  relating  to 
parole  performance  and  recidivism. 

Research  is  also  conducted  on  the  methods  of  treatment  or  "rehabili- 
tation" of  prisoners.  The  National  Institute  of  Mental  Health,  the 
Federal  Bureau  of  Prisons,  and  the  Law  Enforcement  Assistance 
Administration  have  supported  research  on  the  experimental  treat- 
ment of  aggressive  behavior  with  drugs  and  aversive  conditioning 
techniques,  as  well  as  behavior  modification  based  upon  depriving  in- 
mates of  basic  amenities  which  they  must  then  earn  back  as  privileges. 
Rehabilitative  practices  have  not  always  been  based  upon  prior  scien- 
tific design  and  evaluation,  however,  despite  the  fact  that  there  are 
few,  if  any,  approaches  to  the  treatment  or  rehabilitation  of  prisoners 
for  which  effectiveness  has  been  clearly  demonstrated. 

Outside  the  United  States  prisoners  do  not  generally  participate  in 
biomedical  research.  This  exclusion  may  be  ascribed  in  part  to  con- 
tinuing concern  over  experiments  that  were  conducted  on  prisoners  in 
Ivazi  concentration  camps.  Revelations  of  those  experiments  led  to  the 
enunciation  of  the  Nuremberg  Code  (1946-1949),  which  required  that 
human  subjects  of  research  "be  so  situated  as  to  be  able  to  exercise  free 
power  of  choice"  but  did  not  expressly  prohibit  research  involving 
civil  prisoners.  The  Declaration  of  Helsinki,  adopted  by  the  World 


1  Letter  dated  Mar.  1.  1970.  to  Honorable  Hobert  W.  Kastenmeier  from  Norman  A. 
Carlson,  Director,  U.S.  Bureau  of  Prisons. 
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Medical  Association  in  1964  and  endorsed  by  the  American  Medical 
Association  in  19(H).  contained  similar  language  that  was  subsequently 
deleted  in  1975.  Although  little  if  any  drug  testing  is  conducted  in 
foreign  prisons,  other  kinds  of  research  have  been  conducted  in  prisons 
throughout  the  world,  such  as  studies  dealing  with  the  incidence  and 
implications  of  chromosome  abnormalities. 

Since  the  1960's,  the  ethical  propriety  of  participation  by  prisoners  in 
research  has  increasingly  been  questioned  in  this  country.  Among  the 
events  that  have  focused  public  attention  on  this  issue  was  the  publi- 
cation of  Jessica  Mitford's  book.  "Kind  and  Usual  Punishment,"  m 
L973.  Eight  States  and  the  Federal  Bureau  of  Prisons  have  formally 
moved  to  abandon  research  in  prisons.  The  Health  Subcommittee  of 
the  Senate  Committee  on  Labor  and  Public  Welfare  held  hearings 
I  Quality  of  Health  Care — Human  Experimentation,  1973)  on  re- 
search involving  prisoners  in  late  1973.  Those  speaking  against  the  use 
of  prisoners  cited  exploitation,  secrecy,  danger  and  the  impossibility 
of  obtaining  informed  consent  as  reasons  to  impose  a  prohibition  or 
moratorium  on  the  conduct  of  research  in  prisons.  The  advantages  of 
using  prisoners  in  research  (e.g..  opportunity  for  close  monitoring  and 
controlled  environment)  and  the  procedures  that  are  employed  to  pro- 
tect prisoner  participants  were  also  described  in  the  hearings.  The 
Health  Subcommittee  held  extensive  hearings  on  other  areas  of  human 
experimentation  as  well,  and  reported  the  bill  establishing  this  Com- 
mission with  a  mandate  that  included  a  directive  to  study  and  make 
recommendations  concerning  the  involvement  of  prisoners  in  research. 

Afore  recently,  the  House  Subcommittee  on  Courts,  Civil  Liberties, 
and  the  Administration  of  Justice  held  hearings  (Prison  Inmates  in 
Medical  Research,  1975)  on  a  bill  (H.R.  >°>603)  to  prohibit  "medical 
research''  in  Federal  prisons  and  prisons  of  States  that  receive  certain 
Federal  support.  Following  these  hearings,  the  Director  of  the  Federal 
Bureau  of  Prisons  determined  that  "continued  use  of  prisoners  in  any 
medical  experimentation  should  not  be  permitted,''  and  he  ordered  that 
such  participation  by  prisoners  under  Federal  jurisdiction  be  phased 
out. 

Some  of  the  more  extreme  behavioral  programs  have  also  raised 
questions.  In  her  1973  book,  Jessica  Mitford  expressed  concern  about 
new  approaches  to  "treatment"  for  offenders.  Concurrently,  others 
raised  ouestions  about  the  use  of  psychosurgery  in  prisons.  In  the 
early  1970's,  the  first  challenges  to  behavior  modification  and  aversive 
conditioning  programs  in  prisons  were  argued  in  the  courts,  with  mixed 
results.  Most  of  the  cases  involved  the  right  to  refuse  to  participate  in 
such  programs,  although  prisoners  ha\Te  also  petitioned  for  the  right 
to  be  included  in  programs  designed  to  alter  sexually  aggressive 
behavior. 

Concern  over  behavior  modification  programs  in  prisons  was  ex- 
pressed in  a  study.  Individual  Rights  and  the  Federal  Role  in  P>e- 
havior  Modification  (1974) ,  prepared  by  the  staff  of  the  Constitutional 
Rights  Subcommittee  of  the  Senate  Judiciary  Committee.  The  study 
contained  information  on  a  number  of  such  programs  and  suggested 
that  this  Commission  make  use  of  the  information  in  attempting  to 
resolve  the  issues  that  they  raised.  It  should  be  noted  that  a  number 
of  the  "treatment"  programs  mentioned  in  the  study  are  reported  to 
have  been  discontinued. 
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General  concerns 

In  conducting  its  investigations  and  studies,  the  Commission  has 
noted  and  cannot  ignore  serious  deficiencies  in  living  conditions  and 
health  care  that  generally  prevail  in  prisons.  Nor  can  the  Commission 
ignore  the  potential  for  arbitrary  exercise  of  authority  by  prison  offi- 
cials and  for  unreasonable  restriction  of  communication  to  and 
from  prisoners.  The  Commission,  although  acknowledging  that  it  lias 
neither  the  expertise  nor  the  mandate  for  prison  reform,  nevertheless 
urges  that  unjust  and  inhumane  conditions  be  eliminated  from  all 
prisons,  whether  or  not  research  activities  are  conducted  or  contem- 
plated. 

Ethical  considerations  about  vsincj  prisoners  as  research  sub jects 

There  are  two  basic  ethical  dilemmas  concerning  the  use  of  prisoners 
as  research  subjects:  (1)  whether  prisoners  bear  a  fair  share  of  the 
burdens  and  receive  a  fair  share  of  the  benefits  of  research;  and  (2) 
whether  prisoners  are,  in  the  words  of  the  Nuremberg  Code,  "so  situ- 
ated as  to  be  able  to  exercise  free  power  of  choice'' — that  is,  whether 
prisoners  can  give  truly  voluntary  consent  to  participate  in  research. 

These  two  dilemmas  relate  to  two  basic  ethical  principles:  the  prin- 
ciple of  justice,  which  requires  that  persons  and  groups  be  treated 
fairly,  and  the  principle  of  respect  for  persons,  which  requires  that 
the  autonomy  of  persons  be  promoted  and  protected.  Disproportionate 
use  of  prisoners  in  certain  kinds  of  research  (e.g.,  phase  1  drug  test- 
ing) would  constitute  a  violation  of  the  first  principle ;  closed  and  coer- 
cive prison  environments  would  compromise  the  second  principle.  It  is 
within  the  context  of  a  concern  to  implement  these  principles  that  the 
Commission  has  deliberated  the  question  of  use  of  prisoners  as  re- 
search subjects. 

The  Commission  recognizes,  however,  that  the  application  of  these 
principles  to  the  problem  is  not  unambiguous.  To  respect  a  person  is 
to  allow  that  person  to  live  in  accord  with  his  or  her  deliberate  choices. 
Since  the  choices  of  prisoners  in  all  matters  except  those  explicitly 
withdrawn  by  law  should  be  respected,  as  courts  increasingly  affirm, 
it  seems  at  first  glance  that  the  principle  of  respect  for  persons  requires 
that  prisoners  not  be  deprived  of  the  opportunity  to  volunteer  for  re- 
search. Indeed,  systematic  deprivation  of  this  freedom  would  also 
violate  the  principle  of  justice,  since  it  would  arbitrarily  deprive  one 
class  of  persons  of  benefits  available  to  others — namely,  the  benefits 
of  participation  in  research. 

However,  the  application  of  the  principles  of  respect  and  justice  al- 
lows another  interpretation,  which  the  Commission  favors.  When  per- 
sons seem  regularly  to  engage  in  activities  which,  were  they  stronger 
or  in  better  circumstances,  they  would  avoid,  respect  dictates  that  they 
be  protected  against  those  forces  that  appear  to  compel  their  choices. 
It  has  become  evident  to  the  Commission  that,  although  prisoners  who 
participate  in  research  affirm  that  they  do  so  freely,  the  conditions  of 
social  and  economic  deprivation  in  which  they  live  compromise  their 
freedom.  The  Commission  believes,  therefore,  that  the  appropriate 
expression  of  respect  consists  in  protection  from  exploitation.  Hence  it 
calls  for  certain  safeguards  intended  to  reduce  the  elements  of  con- 
straint under  which  prisoners  give  consent  and  suggests  that  certain 
kinds  of  research  would  not  be  permitted  where  such  safeguards  can- 
not be  assured. 
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Further,  a  concern  for  justice  raises  the  question  whether  social  in- 
stitutions are  so  arranged  that  particular  persons  or  groups  are  bur- 
dened with  marked  disadvantages  or  deprived  of  certain  benefits  for 
reasons  unrelated  to  their  merit,  contribution,  deserts  or  need.  While 
this  principle  can  be  interpreted,  as  above,  to  require  that  prisoners 
not.  be  unjustly  excluded  from  participation  in  research,  it  also  re- 
quires attention  to  the  possibility  that  prisoners  as  a  group  bear  a 
disproportionate  share  of  the  burdens  of  research  or  bear  those  burdens 
without  receiving  a  commensurate  share  of  the  benefits  that  ultimately 
derive  from  research.  To  the  extent  that  participation  in  research  may 
be  a  burden,  the  Commission  is  concerned  to  ensure  that  this  burden 
not  be  unduly  visited  upon  prisoners  simply  because  of  their  captive 
status  and  administrative  availability.  Thus  it  specifies  some  condi- 
tions for  the  selection  of  prisoners  as  a  subject  pool  for  certain  kinds 
of  research.  In  so  doing,  the  Commission  is  not  primarily  intending 
to  protect  prisoners  from  the  risks  of  research;  indeed,  the  Commis- 
sion notes  that  the  risks  of  research,  as  compared  with  other  kinds  of 
occupations,  may  be  rather  small.  The  Commission's  concern,  rather, 
is  to  ensure  the  equitable  distribution  of  the  burdens  of  research  no 
matter  how  large  or  small  those  burdens  may  be.  The  Commission  is 
concerned  that  the  status  of  being  a  prisoner  makes  possible  the  perpe- 
tration of  certain  systemic  injustices.  For  example,  the  availability  of 
a  population  living  in  conditions  of  social  and  economic  deprivation 
makes  it  possible  for  researchers  to  bring  to  these  populations  types 
of  research  which  persons  better  situated  would  ordinarily  refuse.  It 
also  establishes  an  enterprise  whose  fair  administration  can  be  readily 
corrupted  by  prisoner  control  or  arbitrarily  manipulated  by  prison 
authorities.  And  finally,  it  allows  an  inequitable  distribution  of  burdens 
and  benefits,  in  that  those  social  classes  from  which  prisoners  often 
come  are  seldom  full  beneficiaries  of  improvements  in  medical  care 
and  other  benefits  accruing  to  society  from  the  research  enterprise. 

Reflection  upon  these  principles  and  upon  the  actual  conditions  of 
imprisonment  in  our  society  has  led  the  Commission  to  believe  that 
prisoners  are,  as  a  consequence  of  being  prisoners,  more  subject  to 
coerced  choice  and  more  readily  available  for  the  imposition  of  bur- 
dens which  others  will  not  willingly  bear.  Thus,  it  has  inclined  toward 
protection  as  the  most  appropriate  expression  of  respect  for  prisoners 
as  persons  and  toward  redistribution  of  those  burdens  of  risk  and 
inconvenience  which  are  presently  concentrated  uoon  prisoners.  At 
the  same  time,  it  admits  that,  should  coercions  be  lessened  and  more 
equitable  systems  for  the  sharing  of  burdens  and  benefits  be  devised, 
respect  for  persons  and  concern  for  justice  would  suggest  that  prison- 
ers not  be  deprived  of  the  opportimity  to  participate  in  research.  Con- 
cern for  principles  of  respect  and  justice  leads  the  Commission  to 
encourage  those  forms  of  inquiry  that  could  form  a  basis  for  improve- 
ment of  current  prison  conditions  and  practices,  such  as  studies  of 
the  effects  of  incarceration,  of  prisons  as  institutions  and  of  prisoners 
as  prisoners,  and  also  to  allow  research  on  practices  clearly  intended 
to  improve  the  health  or  well-being  of  individual  prisoners. 

The  Commission  has  noted  the  concern,  expressed  by  participants 
at  the  National  Minority  Conference  and  by  others,  that  minorities 
bear  a  disproportionate  share  of  the  risks  of  research  conducted  in 
prisons.  This  concern  is  fostered,  in  part,  by  evidence  that  prison  popu- 
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lations  are  disproportionately  nonwhite.  Evidence  presented  to  the 
Commission  indicates  that  where  research  is  done  in  prison,  those  pris- 
oners who  participate  tend  to  be  predominantly  white,  even  in  insti- 
tutions where  the  population  as  a  whole  is  predominantly  nonwhite ; 
further,  those  who  participate  in  research  tend  to  be  better  educated 
and  more  frequently  employed  at  better  jobs  than  the  prison  popula- 
tion as  a  whole.  This  evidence  suggests  that  nonwhites  and  poor  or  less 
educated  persons  in  prison  do  not  carry  a  greater  share  of  the  burdens 
of  research. 

However,  the  evidence  is  inconclusive  for  two  reasons :  first,  because 
it  does  not  fully  satisfy  questions  related  to  the  risks  of  research;  and 
second,  because  it  raises  questions  of  justice  with  respect  to  the  equi- 
table distribution  of  benefits  (as  well  as  burdens)  of  research. 

With  respect  to  risks,  the  Commission  notes  that  different  research 
projects  carry  different  risks;  it  is  possible,  though  the  Commission 
has  no  evidence  to  this  effect,  that  one  race  or  another  may  participate 
in  more  research  of  higher  risk.  And  of  course,  the  ratio  of  nonwhites 
to  whites  participating  in  research  and  hence  bearing  the  burdens  of 
research  may  still  be  disproportionate  when  compared  to  the  ratio 
of  the  populations  as  a  whole. 

But  the  Commission  also  notes  that  those  who  participate  in  re- 
search consider  the  benefits  sufficient  to  outweigh  the  burdens.  Thus, 
the  greater  participation  of  whites  may  mean  that  there  is  an  in- 
equitable distribution  of  benefits  between  racial  groups.  Hence  the 
greater  participation  by  whites  does  not  necessarily  resolve  the  issue  of 
distributive  justice. 

Similarly,  the  Commission  notes  that  less  research  is  conducted  in 
women's  prisons.  While  the  reasons  for  this  may  well  be  the  same 
reasons  that  women  in  general  are  used  less  frequently  than  men  as 
research  subjects  (e.g.,  the  possibility  of  pregnancy),  questions  of 
distributive  justice,  similar  to  those  raised  above,  may  still  need 
to  be  addressed  with  respect  to  participation  in  research  by  women 
prisoners. 

Discussion 

Among  the  issues  discussed  by  the  Commission  are  two  on  which  no 
specific  recommendations  are  made,  but  concerning  which  the  con- 
siderations of  the  Commission  should  be  expressed :  (1)  remuneration, 
and  (2)  alternatives  to  conducting  research  in  prisons.  (1)  Remunera- 
tion is  a  subject  that  should  be  analvzed  by  human  subjects  revieAV 
committees,  in  consultation  with  prison  grievance  committees  and 
prison  authorities.  There  are  at  least  two  considerations  that  must  be 
balanced  in  the  determination  of  appropriate  rates  for  participation 
in  research  not  related  to  the  subjects'  health  or  well-bein<r.  On  the 
one  hand,  the  pay  offered  to  prisoners  should  not  be  so  high,  com- 
pared to  other  opportunities  for  employment  within  the  facility,  as 
to  constitute  undue  inducement  to  participate.  On  the  other  hand, 
those  who  sponsor  the  research  should  not  take  economic  advantage 
of  captive  populations  by  paying  significantly  less  than  would  be 
necessary  if  nonprisoner  volunteers  were  recruited.  Fair  solutions  to 
this  problem  are  difficult  to  achieve.  One  suggestion  is  that  those  who 
sponsor  research  pay  the  same  rate  for  prisoners  as  they  pay  other 
volunteers,  but  that  the  amount  actually  going  to  research  subjects  be 
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comparable  to  the  rates  of  pay  otherwise  available  within  the  facility. 
The  difference  between  the  two  amounts  could  be  paid  into  a  general 
fund,  either  to  subsidize  the  wages  for  all  inmates  within  the  prison, 
or  for  other  purposes  that  benefit  the  prisoners  or  their  families. 
Prisoners  should  participate  in  managing  such  a  fund  and  in  determin- 
ing  allocation  of  the  monies.  Another  suggestion  is  that  the  difference 
be  held  in  escrow  and  paid  to  each  participant  at  the  time  of  release  or, 
alternatively,  that  it  be  paid  directly  to  the  prisoner's  family. 

A  requirement  related  to  the  question  of  appropriate  remuneration 
for  participation  in  research  is  that  prisoners  should  be  able  to  obtain 
an  adequate  diet,  the  necessities  of  personal  hygiene,  medical  attention 
and  income  without  recourse  to  participation  in  research. 

(2)  Some  of  the  Commission  members  endorse  the  alternative  of 
permitting  prisoners  to  participate  in  research  provided  it  is  conducted 
in  a  clinic  or  hospital  outside  the  prison  grounds,  and  provided  also 
1  hat  nonprisoners  participate  in  the  same  projects  for  the  same  wages. 
Other  members  of  the  Commission  believe  that  such  a  mechanism 
would  serve  only  to  increase  the  disparity  between  the  conditions 
within  the  prison  and  those  within  the  research  unit,  thereby  heighten- 
ing the  inducement  to  participate  in  research  in  order  to  escape  from 
the  constraints  of  the  prison  setting.  All  of  the  members  of  the  Com- 
mission endorse  the  suggestion  that  the  use  of  alternative  populations 
be  explored  and  utilized  more  fully  than  is  presently  the  case.  This 
may  be  especially  important  to  permit  drugs  to  continue  to  be  tested, 
as  required  by  current  law  and  regulations  of  the  FDA,  during  any 
period  in  which  prisons  have  not  satisfied  the  conditions  that  are  rec- 
ommended for  the  conduct  of  such  research.  Increased  utilization  of 
alternative  populations  would  have  the  added  benefit  of  providing 
nonprisoner  populations  to  participate  in  research  projects  along  with 
prisoners,  or  in  parallel  with  similar  projects  within  prisons,  in  order 
t  o  satisfy  the  general  concern  that  prisoners  not  participate  in  experi- 
ments that  nonprisoners  would  find  unacceptable.  The  Commission 
also  suggests  that  Congress  and  the  FDA  consider  the  advisability  of 
undertaking  a  study  and  evaluation  to  determine  whether  present  re- 
quirements for  phase  1  drug  testing  in  normal  volunteers  should  be 
modified. 

Conclusions 

In  the  course  of  its  investigations  and  review  of  evidence  presented 
to  it,  the  Commission  did  not  find  in  prisons  the  conditions  requisite 
for  a  sufficiently  high  degree  of  voluntariness  and  openness,  notwith- 
standing that  prisoners  currently  participating  in  research  consider, 
in  nearly  all  instances,  that  they  do  so  voluntarily  and  want  the  re- 
search to  continue.  The  Commission  recognizes  the  role  that  research 
involving  prisoners  has  played.  It  does  not  consider,  however,  that 
administrative  convenience  or  availability  of  subjects  is,  in  itself, 
sufficient  justification  for  selecting  prisoners  as  subjects. 

Throughout  lengthy  deliberations,  the  strong  evidence  of  poor  con- 
ditions generally  prevailing  in  prisons  and  the  paucity  of  evidence  of 
any  necessity  to  conduct  research  in  prisons  have  been  significant 
considerations  of  the  Commission.  An  equally  important  consideration 
has  been  the  closed  nature  of  prisons,  with  the  resulting  potential  for 
abuse  of  authority.  Some  of  the  Commission  members,  who  are  op- 
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posed  to  research  not  related  to  the  health  or  well-being  of  prisoner- 
participants,  have,  however,  agreed  to  permit  it  to  be  conducted,  but 
only  under  the  following  standards :  adequate  living  conditions,  sepa- 
ration of  research  participation  from  any  appearance  of  parole  con- 
siderations, effective  grievance  procedures  ancl  public  scrutiny  at  the 
prison  where  research  will  be  conducted  or  from  which  prospective 
subjects  will  be  taken;  importance  of  the  research;  compelling  reasons 
to  involve  prisoners;  and  fairness  of  such  involvement.  Compliance 
with  these  requirements  must  be  certified  by  the  highest  responsible 
Federal  official,  assisted  by  a  national  ethical  review  body.  The  Com- 
mission has  concluded  that  the  burden  of  proof  that  all  the  require- 
ments are  satisfied  should  be  on  those  who  wish  to  conduct  the  research. 

CHAPTER  2.  RECOMMENDATIONS 

The  National  Commission  for  the  Protection  of  Human  Subjects 
of  Biomedical  and  Behavioral  Research  makes  the  following  recom- 
mendations on  research  involving  prisoners,  to : 

(i)  The  Secretary,  DHEW,  with  respect  to  research  that  is  subject 
to  his  regulation,  i.e.  research  conducted  or  supported  under  programs 
administered  by  him  and  research  reported  to  him  in  fulfillment  of 
regulatory  requirements;  and 

(ii)  The  Congress,  except  as  otherwise  noted,  with  respect  to  re- 
search that  is  not  subject  to  regulation  by  the  Secretary7,  DHEW. 

Recommendation  1. — Studies  of  the  possible  causes,  effects,  and 
processes  of  incarceration  and  studies  of  prisons  as  institutional  struc- 
tures or  of  prisoners  as  incarcerated  persons  may  be  conducted  or 
supported,  provided  that  (A)  they  present  minimal  or  no  risk  and  no 
more  than  mere  inconvenience  to  the  subjects,  and  (B)  the  require- 
ments under  recommendation  (4)  are  fulfilled. 

Comment.  The  Commission  encourages  the  conduct  of  studies  of 
prisons  as  institutions  and  prisoners  as  incarcerated  persons.  Because 
the  inadequacies  of  the  prisons  may  themselves  be  the  object  of  such 
studies,  the  Commission  has  not  set  any  conditions  for  the  conduct 
of  such  research  other  than  a  limitation  of  this  category  to  research 
that  presents  minimal  or  no  risk  and  no  more  than  mere  inconvenience, 
and  the  requirements  of  Recommendation  (4) . 

Studies  of  prisoners  consisting  of  questionnaires,  surveys,  analyses 
of  census  and  demographic  data,  psychological  tests,  personality  in- 
ventories and  the  like  rarely  involve  risk  and  are  essential  for  proper 
understanding  of  prisons  and  the  effects  of  their  practices.  Research 
designed  to  determine  the  effects  on  general  health  of  institutional  diets 
and  restricted  activity,  and  similar  studies  that  do  not  manipulate  bod- 
ily conditions  (except  innocuously,  e.g.,  obtaining  blood  samples)  but 
merely  monitor  or  analyze  such  conditions,  also  present  little  physical 
risk  and  are  necessary  to  gain  some  knowledge  of  the  effects  of  im- 
prisonment. Such  research  is  a  necessary  step  toward  understanding 
prison  practices  and  alternatives,  without  which  there  can  be  no 
improvement. 

Recommendation  2. — Research  on  practices,  both  innovative  and  ac- 
cepted, which  have  the  intent  and  reasonable  probability  of  improving 
the  health  or  well-being  of  the  individual  prisoner  may  be  conducted 
or  supported,  provided  the  requirements  under  recommendation  (4) 
are  fulfilled. 
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Comment.  Research  would  fall  under  this  recommendation  if  the 
practices  under  study  are  designed  solely  to  improve  the  health  or 
well-being  of  the  research  subject  by  prophylactic,  diagnostic  or  treat- 
ment methods  that  may  depart  from  standard  practice  but  hold  out  a 
reasonable  expect ation  of  success.  The  Commission  intends  that  pris- 
oners not  be  discriminated  against  with  respect  to  research  protocols 
in  which  a  therapeutic  result  might  be  realized  for  the  individual  sub- 
ject. The  committees  that  review  all  research  involving  prisoners  should 
analyze  carefully  any  claims  that  research  projects  are  designed  to 
improve  the  health  or  well-being  of  subjects  and  should  be  particularly 
cautious  with  regard  to  research  in  which  the  principal  purpose  of  the 
practice  under  study  is  to  enforce  conformity  with  behavioral  norms 
established  by  prison  officials  or  even  by  society.  Such  conformity  can- 
not be  assumed  to  improve  the  condition  of  the  individual  prisoner.  If 
the  review  committee  does  not  consider  such  claims  to  be  sufficiently 
substantiated,  the  research  should  not  be  conducted  unless  it  conforms 
to  the  requirements  of  Recommendation  (3). 

Recommendation  3. — Except  as  provided  in  recommendation  (1) 
and  (2),  research  involving  prisoners  should  not  be  conducted  or  sup- 
ported, and  reports  of  such  research  should  not  be  accepted  by  the 
Secretary,  DHEW,  in  fulfillment  of  regulatory  requirements,  unless 
the  requirements  under  recommendation  (4)  are  fulfilled  and  the  head 
of  the  responsible  Federal  department  or  agency  has  certified,  after 
consultation  with  a  national  ethical  review  body,  that  the  following 
three  requirements  are  satisfied : 

(A)  The  type  of  research  fulfills  an  important  social  and  scientific 
need,  and  the  reasons  for  involving  prisoners  in  the  type  of  research 
are  compelling; 

(B)  The  involvement  of  prisoners  in  the  type  of  research  satisfies 
conditions  of  equity ;  and 

(C)  A  high  degree  of  voluntariness  on  the  part  of  the  prospective 
participants  and  of  openness  on  the  part  of  the  institution  (s)  to  be 
involved  would  characterize  the  conduct  of  the  research:  minimum 
requirements  for  such  voluntariness  and  openness  include  adequate  liv- 
ing conditions,  provisions  for  effective  redress  of  grievances,  separa- 
tion of  research  participation  from  parole  considerations,  and  public 
scrutiny. 

Comment.  Detailed  standards  expressing  the  intent  of  the  Commis- 
sion with  respect  to  Requirement  (C)  of  this  Recommendation  are  as 
follows : 

(i)  Public  scrutiny. — Prisoners  should  be  able  to  communicate,  with- 
out censorship,  with  persons  outside  the  prison  and,  on  a  privileged, 
confidential  basis,  with  attorneys,  legal  organizations  which  assist  pris- 
oners, the  accrediting  office  which  assists  the  certifying  Federal  official 
or  national  ethical  review  body,  the  grievance  committee  referred  to 
in  paragraph  (ii)  below,  and  the  human  subjects  review  committee  or 
institutional  review  board  referred  to  in  Recommendation  f41.  Each 
of  such  persons  or  organizations  with  whom  prisoners  should  be  able 
to  rommunieate  on  a  privileged,  confidential  basis  should  be  able  to 
conduct  private,  interviews. with  any  prisoner  who  so  desires.  The  ac- 
crediting office,  grievance  committee  and  human  subjects  review  com- 
mittee or  institutional  review  board  should  be  allowed  free  access  to 
the  prison. 
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(ii)  Grievance  procedures. — There  should  exist  a  grievance  com- 
mittee composed  of  elected  prisoner  representatives,  prisoner  advocates 
and  representatives  of  the  community.  The  committee  should  enable 
prisoners  to  obtain  effective  redress  by  their  grievances  and  should  fa- 
cilitate inspections  and  monitoring  by  the  accrediting  office  to  assure 
continuing  compliance  with  requirement  (C). 

(iii)  Standard  of  living. — Living  conditions  in  the  prison  in  which 
research  will  be  conducted  or  from  which  subjects  will  be  recruited 
should  be  adequate,  as  evidenced  by  compliance  with  all  of  the  follow- 
ing standards : 

(1)  The  prison  population  does  not  exceed  designed  capacity, 
and  each  prisoner  has  an  adequate  amount  of  living  space ; 

(2)  There  are  single  occupancy  cells  available  for  those  who 
desire  them ; 

(3)  There  is  segregation  of  offenders  by  age,  degree  of  vio- 
lence, prior  criminal  record,  and  physical  and  mental  health 
requirements ; 

(4)  There  are  operable  cell  doors,  emergency  exits  and  fire 
extinguishers,  and  compliance  with  State  and  local  fire  and  safety 
codes  is  certified  ; 

(5)  There  are  operable  toilets  and  wash  basins  in  cells; 

(6)  There  is  regular  access  to  clean  and  working  showers; 

(7)  Articles  of  personal  care  and  clean  linen  are  regularly 
issued ; 

(8)  There  are  adequate  recreation  facilities,  and  each  pris- 
oner is  allowed  an  adequate  amount  of  recreation ; 

(9)  There  are  good  quality  medical  facilities  in  the  prison, 
adequately  staffed  and  equipped,  and  approved  by  an  outside 
medical  accrediting  organization  such  as  the  Joint  Commission 
on  Accreditation  of  Hospitals  or  a  State  medical  society ; 

(10)  There  are  adequate  mental  health  services  and  profes- 
sional staff ; 

(11)  There  is  adequate  opportunity  for  prisoners  who  so  de- 
sire to  work  for  remuneration  comparable  to  that  received  for 
participation  in  research ; 

(12)  There  is  adequate  opportunity  for  prisoners  who  so  de- 
sire to  receive  education  and  vocational  training; 

(13)  Prisoners  are  afforded  opportunity  to  communicate  pri- 
vately with  their  visitors,  and  are  permitted  frequent  visits; 

(14)  There  is  a  sufficiently  large  and  well-trained  staff  to  pro- 
vide assurance  of  prisoners'  safety ; 

(15)  The  racial  composition  of  the  staff  is  reasonably  con- 
cordant with  that  of  the  prisoners ; 

(16)  To  the  extent  that  it  is  consistent  with  the  security  needs 
of  the  prison,  there  should  be  an  opportunity  for  inmates  to  lock 
their  own  cells ;  and 

(17)  Conditions  in  the  prison  satisfy  basic  institutional  en- 
vironmental health,  food  service  and  nutritional  standards. 

(iv)  Parole. — There  should  be  effective  procedures  assuring  that 
parole  boards  cannot  take  into  account  prisoners'  participation  in 
research  and  that  prisoners  are  clearly  informed  that  there  is  abso- 
lutely no  relationship  between  research  participation  and  determina- 
tions by  their  parole  boards. 
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If  an  investigator  wishes  to  present  evidence  of  the  importance  and 
fairness  of  conducting  a  type  of  research  on  a  prison  population  (re- 
quirements (A)  and  (B) )  and  proposes  that  the  conditions  of  volun- 
tariness and  openness  would  be  satisfied  at  a  particular  prison  (re- 
quirement (C) ) ,  the  case  should  be  presented  to  the  Secretary,  DHEW 
(or  the  head  of  any  other  department  or  agency  under  whose  author- 
ity the  research  would  be  conducted).  Such  official  should  seek  the 
advice  of  an  existing  or  newly  created  advisory  body  (such  as  the 
Ethical  Advisory  Board  established  within  the  Public  Health  Serv- 
ice) in  determining  whether  to  approve  the  type  of  research  at  the 
specific  institution.  Such  official  or  advisory  body  should  be  assisted 
by  an  accrediting  office,  which  makes  inspections,  certifies  compliance 
with  requirement  (C),  and  monitors  continuing  compliance  of  any 
prison  involved  in  research.  In  determining  such  compliance,  the  ac- 
crediting office  should  be  guided  by  the  above  description  of  the  Com- 
mission's intent  in  recommending  requirement  (C). 

Recommendation  4. —  (A)  The  head  of  the  responsible  Federal 
department  or  agency  should  determine  that  the  competence  of  the 
investigators  and  the  adequacy  of  the  research  facilities  involved  are 
sufficient  for  the  conduct  of  any  research  project  in  which  prisoners 
are  to  be  involved. 

(B)  All  research  involving  prisoners  should  be  reviewed  by  at  least 
one  human  subjects  review  committee  or  institutional  review  board 
comprised  of  men  and  women  of  diverse  racial  and  cultural  back- 
grounds that  includes  among  its  members  prisoners  or  prisoner  advo- 
cates and  such  other  persons  as  community  representatives,  clergy, 
behavioral  scientists  and  medical  personnel  not  associated  with  the 
conduct  of  the  research  or  the  penal  institution ;  in  reviewing  proposed 
research,  the  committee  or  board  should  consider  at  least  the  follow- 
ing: The  risks  involved,  provisions  for  obtaining  informed  consent, 
safeguards  to  protect  individual  dignity  and  confidentiality,  proce- 
dures for  the  selection  of  subjects,  and  provisions  for  providing  com- 
pensation for  research-related  injury. 

Comment.  The  risks  involved  in  research  involving  prisoners  should 
be  commensurate  with  risks  that  would  be  accepted  by  nonprisoner 
volunteers.  If  it  is  questionable  whether  a  particular  project  is  offered 
to  prisoners  because  of  the  risk  involved,  the  review  committee  might 
require  that  nonprisoners  be  included  in  the  same  project. 

In  negotiations  regarding  consent,  it  should  be  determined  that  the 
written  or  verbal  comprehensibility  of  the  information  presented  is 
appropriate  to  the  subject  population. 

Procedures  for  the  selection  of  subjects  wuthin  the  prison  should  be 
fair  and  immune  from  arbitrary  intervention  by  authorities  or 
prisoners. .        ,       .  r  . 

;  Compensatiori  and  treatment  for  research-related  injury  should  be 
provided,  and  the  procedures  for  requesting  such  compensation  and 
treatment  should  be  described  fnllv  .on  consent  forms  retained  by  the 

subject?.  :;v;i:;  v. ,  .;.    . ... , 

■  .Prisoners  wkq,are  mmors.  mentally:. disabled  or.re^rd&l  should  .not 
be;  ii\('l  u(l('(l,  as.  subjects  tinless  tlie  rc.se arch'is.  related  fa  their  parliYi-iku-' . 
( ;on ijt  i. c? n  :a gjg tcggrol  i  e,s  .w.  j  t h, tl ) e.  sta  1 1  <] a j \<js  for*. reseai rj^  m vpfei  ng 

research  participation  'of  cTuTdren  and  the  j j^jf  j jt fi ^i^.oji ^tJii^HS^iiJ^ 
infirm  will  hereafter  be  made  by  the  Commission.) 
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There  should  be  effective  procedures  assuring  that  parole  boards 
cannot  take  into  account  prisoners'  participation  in  research,  and  that 
prisoners  are  made  certain  that  there  is  absolutely  no  relationship 
between  research  participation  and  determinations  by  their  parole 
boards. 

Recommendation  5. — In  the  absence  of  certification  that  the  require- 
ments under  recommendation  (3)  are  satisfied,  research  projects 
covered  by  that  recommendation  that  are  subject  to  regulation  by  the 
Secretary,  DHEW,  and  are  currently  in  progress  should  be  permitted 
to  continue  not  longer  than  one  year  from  the  date  of  publication  of 
these  recommendations  in  the  Federal  Register  or  until  completed, 
Avhichever  is  earlier. 


CHAPTER  14 


Punishing  Homicide  in  Philadelphia:  Perspectives  on  the 
Death  Penalty1 

Franklin  E.  Zimring  *  Joel  Eigen,**  and  Sheila  O'Malley  *** 

This  article  reports  some  preliminary  data  from  a  study  of  the 
legal  consequences  of  the  first  204  homicides  reported  to  the  Phila- 
delphia police  in  1970.  At  first  glance  the  data  may  seem  of  marginal 
relevance  to  capital  punishment  as  a  constitutional  issue — only 
three  of  the  171  adults  convicted  of  homicide  charges  were  sentenced 
to  death  and  none  will  be  executed.  In  our  view,  however,  a  study 
of  how  the  legal  system  determines  punishment  in  a  representative 
sample  of  killings  provides  a  valuable  perspective  on  many  of  the 
legal  and  policy  issues  involved  in  the  post-Fwvnan  death  penalty 
debate;  it  also  provides  a  fresh  and  useful  empirical  context  in 
which  to  discuss  the  death  penalty  for  murder. 

The  first  section  of  this  paper  outlines  the  method  of  the  study 
and  the  characteristics  of  our  sample  of  cases.  The  second  section 
addresses  three  empirical  issues  of  relevance  to  the  current  debate 
on  the  death  penalty : 

(a)  the  extent  and  impact  of  prosecutorial  and  judicial  discre- 
tion in  determining  punishment  for  criminal  homicide ; 

(b)  the  effect  of  the  mandatory  minimum  penalty  of  life  im- 
prisonment for  certain  types  of  homicide  on  the  distribution  of 
punishments  for  all  criminal  homicides ;  and 

(c)  the  distribution  of  minimum  sentences  as  a  problem  of  dis- 
tributive justice. 

The  third  section  speculates  on  the  functions  of  the  death  penalty 
in  the  context  of  homicide  and  criminal  justice  in  Philadelphia. 

I.  Methods  and  Sample 

The  aim  of  this  study  was  to  gather  data  on  a  representative 
sample  of  homicides  reported  to  the  Philadelphia  police  and,  by 
following  these  cases  through  the  detection,  adjudication  and  pun- 

*Professor  of  Law  and  Director,  Center  for  Studies  in  Criminal  Justice.  The  University 
of  Chicago. 

**Graduate  Fellow,  Center  for  Studies  in  Criminology  and  Criminal  Law,  University 
of  Pennsylvania. 

***Graduate  Fellow.  Center  for  Studies  in  Criminology  and  Criminal  Law.  University 
of  Pennsylvania. 

1  Excerpted  from  The  University  of  Chicago  Law  Review,  Volume  43,  Number  2,  Winter 
1076.  The  research  reported  in  this  article  was  co-sponsored  by  the  Center  for  Studies  in 
Criminal  Justice  at  The  University  of  Chicago  and  the  Center  for  Studies  in  Criminology 
and  Criminal  Law  at  the  University  of  Pennsylvania.  Financial  support  for  the  analysis 
of  these  data  is  being  provided  by  the  Raymond  and  Nancy  Feldman  Fund  at  The 
University  of  Chicago.  This  research  would  not  have  been  possible  without  the  cooperation 
of  the  Philadelphia  police  and  prosecutor's  office.  The  views  expressed  in  this  article  are 
our  own,  and  are  not  necessarily  shared  by  any  of  the  agencies  that  sponsored  or  supported 
the  study.  F.  Emmett  Fitzpatrick,  District  Attorney  of  Philadelphia  since  1974,  was  kind 
enough  to  review  a  draft  of  this  manuscript  and  disagrees  with  many  of  our  conclusions. 
This  article  is  dedicated  to  the  memory  and  the  inspiration  of  Harry  Kalven,  Jr. 
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ishment  process,  to  find  out  what  happened,  and  why,  in  different 
types  of  homicide.  Throughout,  we  use  police  description  of  the 
homicide  as  the  baseline  or  ''t  rue"  description  of  the  event — whether 
the  killing  was  felony-related,  the  weapon  used,  the  role  of  the  vic- 
tim, and  the  characteristics  of  the  victim  and  offender.  Records  were 
obtained  on  these  cases  from  the  prosecutor's  office,  the  courts,  the 
department  of  corrections  and  local  jails.  The  police  records  in  par- 
ticular were  rich  in  the  type  of  detail  that  makes  this  kind  of  study 
possible. 

The  sample  included  cases  from  January  1,  1970,  through  May  25, 
1970,  the  day  on  which  1970's  200th  killing  occurred.  (This  figure 
excludes  the  sixteen  additional  homicides  which  the  police  considered 
justifiable  or  excusable.)  A  total  of  198  separate  events  involving 
20-1  deaths  were  represented  in  the  final  sample.  Three-quarters  of 
the  victims  and  more  than  80  percent  of  the  offenders  were  black. 
One  quarter  of  the  cases  occurred  during  the  commission  of  robbery, 
rape  or  one  of  the  other  crimes  that  activate  Pennsylvania's  "felony- 
murder" rule.  Over  60  percent  of  the  killings  occurred  during  alter- 
cations; Three-fourths  of  the  sample  killings  were  committed  by  a 
single  offender;  all  but  four  cases  involved  a  single  victim.  Eighty-two 
percent  of  these  killings  led  to  arrests;  a  total  of  245  persons  were  ar- 
rested. Four-fifths  of  all  suspects  arrested  pleaded  guilty  or  were 
tried  as  adults,  and  an  additional  14  percent  were  referred  to  the 
juvenile  court.  Eighty-six  percent  of  those  tried  as  adults  were  con- 
victed of  some  charge.  It  is  this  group  of  170  adults  convicted  of  some 
charge  that  is  of  central  importance  to  the  analysis  presented  in  the 
next  section. 

II.  Homicide  as  a  Legal  Event:  Some  Perspectives  ox  the 
Death  Penalty  Issues 

The  preliminary  data  are  relevant  to  three  issues  in  the  present 
death  penalty  debate :  the  exercise  of  prosecutorial,  judicial  and  jury 
discretion,  the  impact  of  severe  mandatory  minimum  sentences,  and 
the  "justice"  of  capital  punishment  for  criminal  homicide. 

A.  A  BRIEF  ANATOMY  OF  DISCRETION 

The  "discretionary"  death  penalty — a  punishment  option  left  to 
judge  or  jury  as  one  of  many  alternative  sanctions — was  declared 
unconstitutional  by  the  Supreme  Court  in  Fur-man  v.  Georgia*  in  part 
because  it  generated  radically  different  punishments  for  similarly 
situated  offenders.  The  legislatures  or  supreme  courts  in  a  majority 
of  States  have  responded  to  this  judicial  constitutional  fiat  by  fashion- 
ing penalty  schemes  in  which  the  death  penalty  is  mandatory  for 
certain  classes  of  criminal  homicide  and  other  serious  offenses.  These 
efforts  have  in  turn  elicited  a  lively  debate  about  whether  any  regime 
of  capital  punishment  can  be  truly  mandatory  in  practice — in  other 
words,  whether  discretion  can  effectively  be  exorcised  from  the  ap- 
plication of  the  death  penalty. 

Although  our  data  do  not  reflect  the  impact  of  mandatory  death 
penalty  legislation  because  no  such  statute  was  in  effect  during  the 
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period  under  study,  they  are  useful  in  assessing  the  effect  of  a  man- 
datory minimum  penalty  for  certain  homicides.  The  sample  includes 
thirty-eight  suspects  convicted  of  killings  that  the  police  classified  as 
felony-murder,  a  crime  which  carries  a  mandatory  penalty  of  life  in 
prison.  The  sample  also  included  at  least  one  hundred  other  convic- 
tions where  a  killing  resulted  from  a  wound  with  a  deadly  weapon 
to  a  "vital  part  of  the  body" — facts  that,  under  Pennsylvania  law, 
are  sufficient  to  support  an  inference  of  "premeditation,"  thereby  in- 
voking the  mandatory  minimum  of  life  imprisonment.  Analysis  of 
these  two  sets  of  killings  is  thus  relevant  to  the  "mandatory  death 
penalty"  debate  because  it  provides  important  insights  into  the  opera- 
tion of  prosecutorial  and  judicial  discretion  in  tempering  the  apparent 
strictures  of  the  substantive  law. 

7.  Felony  hillings. — The  sample  of  felony  killings  shows  that  of- 
fenses of  equal  legal  harm  are  treated  unequally.  We  begin  by  analyz- 
ing the  killings  that  the  police  believed  were  precipitated  by  a  felony, 
usually  robbery.  A  total  of  fifty-two  defendants  were  convicted  or 
adjudicated  delinquent  in  these  cases,  of  whom  thirty-eight  were  tried 
as  adults  and  fourteen  were  remanded  to  the  juvenile  court.  Less  than 
half  the  suspects  convicted  as  adults  were  convicted  of  first  degree 
murder,  as  shown  in  Table  I. 

Table  I. — Final  verdict  for  convicted  felony  murder  suspects  tried  as  adults 

Percent 

First  degree  murder   45 

Second  degree  murder   42 

Lesser  offenses   13 

Total   100 

The  profile  of  minimum  sentences  given  to  convicted  adults,  as 
shown  in  Table  II,  illustrates  the  impact  of  this  conviction  pattern. 

Table  II. — Minimum  sentence  for  convicted  felony-murder  suspects  tried  as 

adults 

Percent 

Probation   5 

1  year   18 

2  years   5 

3-4  years   8 

5  years   8 

6  years  and  over   11 

Life  imprisonment   39 

Death  penalty   5 

Total   *99 

1  99  percent  due  to  rounding. 

The  data  reported  in  Table  II  show  a  fairly  clean  break  between 
first  degree  murder  convictions  with  a  life  imprisonment  or  death 
penalty  and  lesser  convictions  that  carry  with  them  substantially 
smaller  minimum  prison  terms.  There  are  two  additional  dimensions 
to  this  pattern — the  significance  of  whether  the  degree  of  murder 
was  determined  by  a  jury  or  a  judge  and  the  race  of  the  victim.  Table 
III  separates  verdicts  reached  by  jury  trial  from  those  reached  by 
judges  acting  as  the  triers  of  fact  on  the  degree  of  murder  for  those 
who  plead  guilty  of  murder  or  waive  jury  trial. 
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Table  III. — Type  of  conviction  by  type  of  trial  for  convicted  felony  murder 

suspects 


[Percent] 

First  degree  murder  

Second  degree  murder  

Lesser  offenses  


Guilt i/  plea  or 
bench  trial 

14 

64 

23 


Jury  trial 
88 
12 
0 


Total   1 101  100 

1  101  percent  due  to  rounding. 

Fewer  than  one  out  of  six  non-jury  felony-murder  cases  result  in 
first  degree  convictions  and  mandatory  life  sentences,  compared  to 
more  than  eight  out  of  ten  jury  convictions.  We  interpret  this  as  strong 
evidence  that  the  prosecutor,  with  the  necessary  cooperation  of  the 
court,  can  and  does  avoid  mandatory  minimum  sanctions  when  he 
deems  it  in  his  interest  to  do  so.  We  do  not,  however,  view  the  compari- 
son in  Table  III  as  a  fair  test  of  the  effect  of  "plea  bargaining"  on 
sentences,  because  the  prosecution  is  obviously  motivated  to  save  its 
strongest  cases  for  jury  trial,  and  the  "jury"  sample  is  thus  biased 
toward  those  cases  that  would  in  any  event  evoke  more  severe 
sanctions. 

The  data  on  felony  killings  show  not  only  that  prosecutorial  dis- 
cretion is  important,  but  also  when  and  why  the  prosecutor's  decision 
becomes  crucial.  Although  some  of  the  killings  classified  as  felony- 
related  by  the  police  may  not  have  been  provable  felony-murder  under 
Pennsylvania  law,  there  are  three  reasons  why  this  possibility  cannot 
persuasively  explain  the  pattern  shown  in  Table  III.  First,  thirty- 
one  of  the  thirty-eight  convictions  involve  robberies,  where  the  issue 
of  felony-relation  is  not  difficult  to  investigate.  It  is  unlikely,  there- 
fore, that  the  police  mischaracterized  a  substantial  number  of  these 
cases  or  that  the  felony  charge  could  not  be  proved  in  court.  Second, 
is  is  hard  to  understand  why  judges  find  no  felony  relation  six  times 
more  frequently  than  juries.  Third,  in  a  number  of  cases,  one  de- 
fendant is  convicted  of  felony-murder  while  an  accomplice  is  con- 
victed of  a  lesser  homicide  charge  or  referred  to  the  juvenile  court. 
The  best  example  of  this  is  the  seven  multiple-offender  felony  cases 
where  at  least  one  offender  is  convicted  of  first  degree  murder.  In  four 
of  these  seven  cases  all  offenders  are  convicted  of  first  degree  murder, 
a  result  that  should  be  automatic  under  Pennsylvania's  common  law 
felony-murder  rule  when  any  offender  is  guilty  of  first  degree.  Accord- 
ing to  this  statute,  an  accomplice  to  the  felony  was  accountable  for 
murder  and  this  involvement  was  classified  as  first  degree  murder. 
Yet  in  three  cases  one  co-felon  receives  a  first  degree  conviction  while 
his  confederate  is  convicted  of  a  lesser  grade  of  homicide,  a  result 
that  is  inconsistent  with  the  felony-murder  rule. 

There  is  also  evidence  that  the  race  of  the  victim  is  an  important 
determinant  of  sentence  in  felony  cases,  as  shown  in  Table  IV. 

Table  TV. — Punishment  by  race  of  victim  for  convicted  black  felony  murder 

suspects  tried  as  adults 


[Percent]  Victim's  race 

Sentence:  Black  White 

Life  or  death   65  25 

Lesser  sentence   35  75 


Total   

Note. — Fisher's  Exact  Test  sig.  .02. 


100  100 
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Black  defendants  who  kill  white  victims  receive  the  life  or  death 
sentence  more  than  twice  as  often  as  black  felony  suspects  who  kill 
black  victims.  These  figures  must  be  qualified  because  black  vic- 
tims are  more  likely  to  knowT  black  offenders  and  therefore  the  crime 
may  not  appear  to  be  as  wanton  as  when  the  offender  does  not  know  the 
victim.  Yet  the  figures  also  understate  the  significance  of  the  vic- 
tim's race  in  two  important  ways.  First,  the  felony-murder  rule  itself 
tends  to  isolate  killings  that  cross  racial  lines  from  killings  where 
victim  and  offender  are  of  the  same  race.  Fifty-three  percent  of  all 
adults  convicted  of  charges  stemming  from  police-classified  felony 
killings  were  involved  in  interracial  killings,  compared  to  9  percent 
of  all  defendants  convicted  of  other  killings.  Second,  all  three  death 
penalties  resulted  from  black  offenders  killing  white  victims,  even 
though  fewer  than  a  fifth  of  our  cases  involved  black  offenders  and 
white  victims.  This  raises  the  paradox  that  those  who  are  least  likely 
to  be  killed  are  most  protected  by  sentencing  policy. 

2.  Other  homicides. — The  sample  of  felony  killings  shows  similar 
cases  being  treated  differently;  the  hallmark  of  non-felony  killings 
is  that  somewhat  different  cases  are  punished  with  grossly  different 
measures.  The  impact  of  discretion  observed  in  felony-related  kill- 
ings pales  in  comparison  to  the  non-felony  cases,  where  the  legal 
distinction  between  first  degree  murder  (with  the  mandatory  life 
sentence)  and  second  degree  murder  (no  minimum)  is  obscure.  Sec- 
ond degree  murder  requires  proof  of  "malice,"  which  the  Pennsyl- 
vania courts  hold  may  be  inferred  from  the  "infliction  of  bodily 
harm  dangerous  to  life."  First  degree  murder  requires,  in  addition 
to  malice,  proof  of  premeditation.  Premeditation  is  defined  in  Penn- 
sylvania as  the  "specific  intent  to  kill"  and  can  be  established  by 
evidence  that  the  offender  intended  to  inflict  a  wound  on  a  vital  part 
of  the  body  with  a  deadly  weapon.  Other  lesser  offenses  are  estab- 
lished when  the  victim  provoked  the  lethal  act  (voluntary  man- 
slaughter) or  when  the  offender  intended  less  harm. 

Since  three  quarters  of  our  sample  of  homicides  were  committed 
with  knives  or  guns,  one  would  think  that  the  relatively  loose  standards 
for  proof  of  "specific  intent  to  kill"  would  lead  to  a  substantial  number 
of  first  degree  murder  convictions.  That  this  is  not  the  case  is  shown 
in  Table  V. 

Table  V. — Final  verdict  for  convicted  homicide  suspects  tried  as  adults 
(Excluding  felony-murder  suspects) 

[Percent] 


First  degree  murder   3 

Second  degree  murder   39 

Voluntary  manslaughter   45 

Lesser  offenses   13 


Total   100 


Three  percent  of  the  convicted  defendants  are  found  guilty  of  first 
degree  murder  while  39  percent  are  convicted  of  second  degree  murder 
and  45  percent  of  voluntary  manslaughter.  Although  second  degree 
murder  and  voluntary  manslaughter  carry  maximum  penalties  of 
twenty  and  twelve  years,  respectively,  neither  crime  commands  a 
minimum  sanction.  Judges  often  impose  relatively  modest  minimum 
sentences  for  these  offenses,  resulting  in  the  pattern  shown  bv  Ta- 
ble VI. 
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Table  VI. — Minimum  sentence  for  convicted  homicide  defendants  tried  as  adults 
(excluding  felony-murder  suspects) 

[Percent] 

Probation   28 

1  year   34 

2  years   14 

3-4  years   11 

5  years   5 

6  or  more  years   5 

Life  imprisonment   2 

Death  penalty   1 

Total    100 

The  most  important  contrast  in  minimum  sentence  patterns  is  be- 
tween the  first  degree  offense,  with  its  life  minimum,  and  the  second 
degree  offense — almost  indistinguishable  conceptually — with  a  median 
in iiiimum  sentence  of  two  years'  imprisonment.  Life  sentences  can  be 
commuted  by  executive  action  in  Pennsylvania,  but  the  median  time 
served  in  such  commuted  cases  was  between  fifteen  and  twenty  years  in 
1973  and  1974.  Persons  sentenced  to  one  or  two  years  as  a  minimum 
may  serve  longer  terms,  but  we  have  found  that  persons  sentenced  to 
one-  and  two-year  minimums  served  less  than  six  months  beyond  the 
minimum  in  73  percent  of  the  sample  cases  we  have  so  far  identified. 
The  contrast  in  sentences  is  stark. 

The  following  distribution  of  time  served  prior  to  commutation  is 
reported  by  the  Pennsylvania  Department  of  Corrections  during  the 
fiscal  years  1973  and  1974  for  persons  convicted  of  first  degree  murder : 

Percent  of  all 

Time  served  :  commutations 

Less  than  10  years   13 

10  years  or  more  but  less  than  15   32 

15  years  or  more  hut  less  than  20   32 

20  years  or  more   24 

Total    "101 

1  101  percent  due  to  rounding.  Copy  on  file  at  the  University  of  Chicago  Law  Review. 

Finding  our-  convicted  offenders  in  local  and  State  penal  institutional 
records  has  not  been  easy,  in  part  because  many  offenders  had  served 
their  minimum  terms  before  their  final  disposition.  Of  the  defendants 
sentenced  to  one-year  minimum  terms,  we  have  located  records  on 
thirty-eight  of  fifty-one  cases.  Of  the  thirty-eight  defendants,  twenty- 
four  were  released  within  one  year  of  the  time  that  sentence  credit 
began;  three  more  were  released  before  eighteen  months;  four  more 
were  released  before  two  years;  five  are  still  in  jail  or  prison ;  one  died, 
and  one  was  sentenced  for  another  offense.  We  found  seventeen  of  the 
two-year  defendants — eleven  were  released  within  six  months  of  their 
minimum  term.  Fifteen  of  our  twenty-one  life  defendants  have  been 
loeated  in  the  records.  One  served  four  years,  four  months;  thirteen 
are  still  in  prison ;  one  was  resentenced  and  released. 

Perhaps  the  most  dramatic  evidence  that  discretion  rather  than 
formal  law  determines  the  degree  of  culpability  can  be  seen  in  a  com- 
parison of  cases  tried  by  a  judge  or  determined  by  guilty  plea  with 
cases  tried  by  a  jury,  as  shown  in  Table  VII. 
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Table  VII — Final  conviction  by  type  of  trial,  convicted  homicide  suspects  tried 
as  adults  {excluding  felony  murder  suspects) 

[Percent]  Guilty  plea  or 

bench  trial       Jury  trial 


First  degree  murder                                                                  0  29 

Second  degree  murder                                                             38  43 

Voluntary  manslaughter                                                           49  14 

Lesser  charges                                                                      13  14 

Total   100  100 


Guilty  pleas  and  bench  trials  are  combined  in  this  comparison  be- 
cause under  then  operative  Pennsylvania  law  a  defendant  who  pleaded 
guilty  to  murder  subjected  himself  to  a  judicial  determination  of  the 
degree  of  the  offense.  But  of  the  forty-eight  defendants  who  either 
pleaded  guilty  or  were  convicted  of  murder,  as  opposed  to  criminal 
homicide,  before  a  judge,  none  was  found  to  have  the  "specific  intent  to 
kill"  that  in  Pennsylvania  may  be  inferred  from  a  single  shot  or  stab. 
This  result  is  shown  in  Table  VIII. 

TABLE  VIII —FINDINGS  ON  PREMEDITATION  FOR  DEFENDANTS  CONVICTED  OF  MURDER  (EXCLUDING  FELONY 

SUSPECTS) 


[In  percent] 


Plea  of 

Plea  of 

Plea  of 

f  uilty,  trial 

not  guilty, 

not  guilty, 

of  degree 

bench  trial 

trial  by  jury 

Premeditation    _________ 

   0 

0 

45 

No  premeditation    

  100 

100 

55 

Total  

  100 

100 

100 

(32) 

(16) 

(ID 

We  do  not  mean  to  suggest  that  assessing  lesser  punishments  is 
senseless.  The  Pennsylvania  law  of  premeditation  is  too  broadly  drawn 
for  sensible  policy.  The  point  is,  rather,  that  this  pattern  of  sentencing 
is  lawless  in  the  fundamental  sense  that  the  factors  determining  the 
sanction  are  not  those  appearing  in  the  statute  or  reported  court 
decisions. 

Most  observers  of  the  criminal  justice  system  would  expect  to  find 
broad  discretion  in  assessing  punishment.  The  present  data  are  useful 
not  so  much  for  documenting  the  existence  of  such  discretion  as  for 
establishing  its  impact  on  the  distribution  of  punishment,  as  shown  in 
Table  IX. 

Table.  IX. — Minimum  sentence  by  type  of  tibial  convicted  homicide 
defendants  tried  as  adults  {excluding  felony-murder  suspects) 

[Percent] 

Guilty  plea  or 
bench  trial    Jury  trial 


Probation   31  0 

1  Year   37  14 

2  Years   14  7 

5-4  Years   11  14 

5  Years   4  14 

6  Years  and  Over   3  22 

Life  Imprisonment   0  22 

Death  Penalty.   0  7 


Total  100 


100 
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There  are  two  striking  elements  to  the  comparison  produced  in  Table 
IX.  First,  the  small  number  of  jury  trials  produce  sentences  that  are 
more  severe  than  all  but  a  few  of  the  judge-imposed  sentences.  This 
contrast  must  be  tempered,  however,  by  recognizing  that  the  "jury" 
sample  contains  many  cases  where  the  prosecutor  refuses  to  offer  con- 
cessions to  the  defendant  in  exchange  for  a  guilty  plea  or  waiver  of 
jtiry  trial,  and  hence  is  biased  toward  harsher  sentences.  The  second 
striking  element  in  the  table  is  the  lack  of  a  substantial  number  of 
cages  that  result  in  minimum  sanctions  in  the  '"middle  range" — less 
than  20  percent  of  all  convictions  carry  minimum  sentences  greater 
than  three  years  but  less  than  life  in  prison. 

The  strong  relationship  between  the  type  of  adjudication  and  subse- 
quent punishment  level  suggests  that  there  are  two  styles  of  homicide 
in  the  Philadelphia  system — "wholesale"  and  "retail."  Most  killings 
do  not  involve  collateral  felonies,  high-status  or  particularly  vulner- 
able members  of  the  community,  or  more  than  one  victim — these  are 
the  "wholesale"  cases.  The  prosecutor  has  a  strong  incentive  to  dispose 
of  the  case  quickly  but  no  pressure  to  press  for  severe  penalties.  The 
result  is  that  the  prosecutor  allows  the  defendant  to  plead  guilty  to  a 
lesser  offense  or  stipulate  to  a  trial  without  jury,  and  a  minimum  prison 
sentence  of  two  years  or  less  is  imposed. 

An  important  minority  of  killings — the  "retail"  cases — receive  more 
attention,  more  complete  due  process,  and  penalties  close  to  an  order 
of  magnitude  higher  than  the  low-visibility  wholesale  cases.  These 
retail  cases  are  more  likely  to  involve  collateral  felonies  and  other  cir- 
cumstances that  the  community  and  the  prosecutor  see  as  aggravating 
the  seriousness  of  the  offense.  In  addition,  of  course,  a  fair  proportion 
of  cases  will  come  to  trial  because  the  defendant  feels  he  has  a  good 
chance  of  being  acquitted.  But  we  believe  that  the  decision  to  go  to 
trial  in  the  majority  of  the  jury  trial  cases  is  made  because  of  a  prose- 
cutorial refusal  to  bargain  down  the  consequences  of  an  offense. 

R.  THE  IMPACT  OF  THE  MANDATORY  MINIMUM  LIFE  TERM 

Against  this  background,  it  is  interesting  to  speculate  about  the 
impact  of  the  mandatory  minimum  life  term  on  the  criminal  justice 
system,  the  substantive  law,  and  the  distribution  of  punishment  in 
criminal  homicide  cases. 

In  felony-murder  cases  the  legislative  decision  to  establish  manda- 
tory minimum  life  sentences,  rather  than  removing  discretion  from  the 
leoal  system,  simply  relocates  discretion  by  making  the  prosecutor's 
elected  course  of  action  the  primary  determinant  of  the  eventual  sen- 
tence. Since  any  killing  for  which  the  offender  is  culpable  should 
clearly  produce  a  first  degree  conviction,  the  minimum  life  sentence 
provides  a  powerful,  even  awesome  deterrent  to  a  defendant  who 
might  otherwise  refuse  the  offer  of  a  guilty  plea  to  a  lesser  offense  in 
exchange  for  waiving  his  right  to  jury  trial.  Where  a  jury  trial  does 
occur,  the  impact  of  the  minimum  sentence  is  to  remove  the  judge's 
discretion. 

In  non-felony-murder  cases,  the  life  term  far  exceeds  the  sanction 
that  the  court  or  the  prosecutor  would  wish  to  impose  in  most  willful 
killings.  The  result,  notwithstanding  the  loose  formal  definition  of 
premeditation,  is  that  90  percent  of  all  non-felony  homicide  convictions 
in  such  cases  are  for  lesser  offenses  than  first  degree  murder.  In  short, 
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the  system  has  responded  to  the  mandatory  minimum  term  by  effec- 
tively redefining  the  circumstances  that  mandate  its  use.  In  this  sense, 
the  high  minimum  sanction  generates  leniency  by  reducing  the  num- 
ber of  cases  that  will  result  in  convictions  for  the  highest  degree  of 
murder. 

This  de  facto  redefinition  of  the  law  of  premeditation  may  also  gen- 
erate a  discrepancy  between  the  law  as  administered  by  prosecutors 
and  judges  and  the  law  as  administered  by  juries.  In  the  forty-eight 
non-felony  cases  in  which  the  judge  is  charged  with  determining 
the  degree  of  murder,  he  finds  premeditation  in  none.  Each  judge  views 
each  individual  case  against  the  background  of  many  other  killings. 
He  may  well  view  his  decision  on  the  degree  of  murder  as  merely  one 
of  determining  the  proper  level  of  punishment.  By  finding  that  the 
killing  was  not  first  degree,  the  judge  retains  the  ability  to  sentence 
flexibly.  The  jury,  on  the  other  hand,  is  only  told  the  formal  law.  The 
killing  before  it  is  most  likely  the  first  criminal  homicide  each  juror 
has  come  to  know  in  any  detail.  To  the  extent  that  the  jury  views  the 
formal  law  as  binding,  it  may  be  operating  under  a  different  set  of 
rules  in  these  cases  than  the  judiciary.  One  aspect  of  this  problem  de- 
serves special  mention.  In  felony -murder  cases  the  Pennsylvania  Su- 
preme Court  requires  that  the  jury  must  be  instructed  on  second  de- 
gree murder,  apparently  to  give  jurors  an  opportunity  to  show  mercy 
on  the  defendant  b}^  deviating  from  the  statutory  pattern.  But  appar- 
ently the  judge  need  not  tell  the  jury  that  it  may  find  a  felony  de- 
fendant guilty  of  second  degree  murder  as  an  act  of  mercy.  Since  the 
definition  of  first  degree  murder  includes  "[a]  11  murder"  committed 
during  the  enumerated  felonies,  the  second  degree  conviction  would 
have  to  come  from  juries  that  either  receive  a  "mercy"  instruction  or 
take  it  upon  themselves  to  exercise  apparently  unauthorized  mercy. 
See  Commonwealth  v.  Schwartz,  445  Pa.  515,  520,  285  A.2d  154,  157 
(1971).  The  number  of  jury  trials  in  non-felony  cases  is  too  small  to 
provide  a  rigorous  test  of  this  notion,  but  the  little  data  we  have  are 
consistent  with  interpretation. 

The  mandatory  minimum  sentence  also  exerts  a  marked  impact  on 
the  distribution  of  punishments.  The  severe  minimum  sentence  for  first 
degree  murder  increases  the  disparity  between  sanctions  imposed  on 
the  relatively  small  number  of  defendants  who  bear  the  full  brunt  of 
the  law  and  sanctions  imposed  on  those  convicted  of  lesser  degrees  of 
homicide.  Figure  1  (page  228)  sets  out  graphically  the  distribution  of 
minimum  sentences  for  all  adults  convicted  of  homicide,  by  assuming  a 
life  or  death  sentence  is  the  equivalent  of  fifteen  years'  minimum 
prison  confinement. 

The  visually  striking  element  of  Figure  1  is  a  gap  between  the  great 
bulk  of  homicide  convictions  with  one-  and  2-year  sentences  and  the 
15  percent  of  all  killings  that  result  in  life  terms.  To  be  sure,  different 
types  of  criminal  killings  should  call  forth  criminal  sanctions  of  differ- 
ent degrees  of  severity.  But  it  seems  intuitively  unlikely  that  any 
rational  theory  of  punishment  would  rank  criminal  offenses  in  such 
a  way  as  to  produce  a  distribution  with  so  few  cases  in  the  middle 
range.  This  issue  and  its  implications  for  jurisprudence  and  punish- 
ment are  addressed  in  the  following  section.  For  now.  it  is  sufficient  to 
note  that  the  impact  of  the  minimum  life  sentence  in  the  context  of 
Philadelphia  homicide  is  to  separate  the  polar  extremes  in  punish- 
ment policy  even  further  than  would  otherwise  be  the  case.  In  opera- 
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t  ion.  the  minimum  sanction  drives  an  additional  wedge  between  whole- 
sale and  retail  homicide,  between  felony  killings  that  do  not  go  to  jury 
trial  and  felony  killings  that  reach  the  jury,  and  between  felony  and 
non-felony  killings. 

The  mandatory  minimum  life  term  is  not  without  its  ironies.  It  is 
intended  to  increase  penalties  for  first  degree  murder  and  it  undoubt- 
edly does  so  where  first  degree  murder  is  found.  The  mandatory  life 
sentence  also  increases  penalties,  in  a  large  number  of  cases,  by  scaring 
felony-murder  suspects  into  accepting  less  lenient  terms  for  waiving 
their  right  to  jury  trial.  It  is  intended  to  create  an  equivalence  between 
an  offense  and  a  penalty,  but  probably  results  in  fewer  defendants 
who  should  be  convicted  of  the  first  degree  offense  being  convicted  of 
that  charge.  The  shotgun  marriage  of  offense  and  penalty  acts  system- 
atically  to  distort  the  distinctions  in  the  formal  law.  When  high  man- 
datory penalties  are  attached  to  grades  of  criminal  offenses,  the  sentenc- 
ing tail  wags  the  substantive  dog,  and  informal  criteria  for  grading 
offenses  dominate  the  formal  criteria  that  were  supposed  to  justify  the 
minimum  sanctions. 

DISTRIBUTION  OF  MINIMUM  SENTENCES 
FOR  HOMICIDE  OFFENDERS 
CONVICTED  AS  ADULTS 
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Figure  1 


C.   PHILADELPHIA   HOMICIDE  AS  DISTRIBUTIVE  JUSTICE 

At  first  glance  the  skewed  distribution  of  punishments  in  Philadel- 
phia strikes  us  as  unjust.  In  analyzing  this  problem  of  distributive 
justice  further,  we  begin  by  asking  what  we  take  to  be  the  initial 
social  science  query  about  the  sample  of  cases  we  have  reported :  the 
punishments  meted  out  for  homicide  differ,  but  can  we  not  explain 
the  difference  through  a  combination  of  legally  relevant  (felony  vs. 
non-felony)  and  socially  understandable  (plea  bargaining)  reasons? 

In  one  sense,  the  answer  is  yes.  Without  debating  the  merits  of 
either  the  felony-murder  rule  or  plea  bargaining,  it  is  clear  that  the 
small  sub-sample  of  cases  that  receive  either  life  or  the  death  pen- 
alty differ  in  terms  of  culpability  from  the  average  homicide  that 
results  in  a  one-  or  two-year  prison  minimum.  But  this  difference 
hut  ween  cases  does  not  make  the  distribution  of  sentences  a  "just" 
one. 
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To  begin  with,  there  is  substantial  overlap  between  those  killings 
that  call  forth  life  sentences  and  those  that  receive  lesser  sanctions.  The 
more  culpable  offense  does  not  always  receive  the  more  severe  punish- 
ment. 

The  second  point  is,  in  our  view,  the  more  profound.  The  killings 
that  result  in  life  sentences  may  differ  from  those  subject  to  lesser 
punishment — but  by  how  much^  The  198  episodes  of  homicide  are  a 
continuum  of  human  culpability.  The  discontinuous  nature  of  the  sanc- 
tions assessed  is  disturbing.  The  distinctions  propounded  by  the  formal 
law  are  too  insubstantial  to  bear  the  weight  of  such  gross  differences 
in  punishment;  while  the  difference  between  felony  and  non-felony 
killing  is  important,  we  can  think  of  no  reason  why  a  felony  killing 
merits  punishment  ten  times  as  severe  as  a  non-felony  killing.  The  dis- 
tinction between  premeditated  and  other  killings  strikes  us  as  even 
less  able  to  support  such  a  monumental  burden. 

If  the  formal  legal  distinctions  are  insufficient  to  justify  the  skewed 
distribution  of  punishment,  the  informal  distinctions  are  even  less 
persuasive.  Even  assuming  that  the  most  shocking  killings  are  singled 
out  for  special  treatment,  the  absence  of  formal  rules  to  guide  discre- 
tion and  the  huge  differences  in  sanctions  within  the  murder  category 
would  appear  to  offend  any  colorably  coherent  theory  of  punishment. 
Three  purposes  of  punishment  may  be  isolated  for  special  mention  in 
this  context:  general  deterrence,  desert  or  retribution,  and  incapacita- 
tion. 

General  deterrence  as  a  motive  of  penal  policy  aims  to  dissuade 
potential  offenders  from  particular  crimes  by  holding  up  the  example 
of  punishment  of  those  actually  convicted.  From  a  purely  utilitarian 
viewpoint,  the  extremely  severe  punishment  of  a  few  offenders  may 
serve  the  same  deterrent  function  as  more  evenly  apportioned  punish- 
ments. But  if  certain  offenders'  interests  are  to  be  sacrificed  to  warn  off 
their  fellow  citizens,  it  seems  perverse  to  tax  an  unlucky  few  so  harshly 
when  the  same  goals  might  be  achieved  by  a  more  evenly  apportioned 
sanction. 

On  retributive  grounds,  which  we  sense  are  the  center  of  the  constitu- 
tional debate,  it  is  clearly  proper  to  punish  some  of  our  sample  of 
offenders  more  severely  than  others.  But  we  cannot  find  the  principle 
that  justifies  differences  of  ten-to-one  within  the  general  category  of 
murder.  Xor  can  we  explain,  on  these  grounds,  the  virtual  absence  of 
middle-range  minimum  sanctions,  even  though  the  minimum  sanction 
should  be  the  essential  measure  of  retributive  justice. 

Incapacitation  to  prevent  further  crime  is  undoubtably  an  important 
consideration  in  the  decision  to  imprison  and  an  important  determinant 
of  the  length  of  sentence.  Some  of  the  factors  that  may  be  relevant 
to  an  offender's  future  dangerousness.  such  as  his  prior  criminal  record 
and  whether  a  collateral  felony  was  involved,  influence  the  length  of 
the  sentence  imposed  by  the  court  in  our  sample.  But  the  principle  of 
incapacitation  cannot  explain  adequately  the  extraordinary 
bi-modality  in  punishment  on  either  practical  or  moral  grounds.  The 
practical  objection  is  that  the  majority  of  minimum  sentences  are  too 
short  to  provide  substantial  incapacitation,  while  the  life  terms  far 
exceed  the  risk  period  for  most  offenders.  Given  the  difficulties  of  pre- 
dicting differential  dangerousness  among  convicted  offenders,  we 
would  expect  an  incapacitation  strategy  to  emphasize  precisely  the 
middle-range  sanctions  missing  in  our  sample.  The  moral  problem 
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with  explaining  the  pattern  of  sanctions  by  appeal  to  incapacitation 
principles  is  that  any  such  gross  differences  in  prison  terms  would  be 
no  less  unjust  because  they  were  imposed  for  this  reason.  While  some 
difference  in  penal  sanction  may  acceptably  be  based  on  fear  of  future 
crime,  the  degree  of  difference  in  this  sample  seems  to  exceed  by  far  the 
moral  boundary  of  dangerousness  as  a  proper  determinant  of  sanction. 

Social  values,  court  congestion,  and  low-visibility  discretion  contrib- 
ute to  the  skewed  distribution  of  punishments.  The  mandatory  mini- 
mum penalty  for  first  degree  murder  seems  to  exacerbate  rather  than 
moderate  the  problem.  With  this  hypothesis  as  a  background,  the  next 
section  considers  the  impact  of  a  special  form  of  mandatory  minimum 
penalty — capital  punishment  after  Furman  v.  Georgia. 

III.  Perspectives  on  the  Death  Penalty 

Our  sample  of  cases  came  to  trial  at  a  time  when  the  death  penalty 
was  an  alternative  sanction  to  life  imprisonment  for  first  degree 
murder.  Only  three  defendants  received  death  sentences  at  trial — a 
figure  equal  to  1  percent  of  all  homicide  convictions  and  12  percent 
of  all  convictions  for  first  degree  murder.  The  number  of  cases  is 
plainly  far  too  small  to  support  a  rigorous  investigation  of  the  cir- 
cumstances that  lead  to  the  death  penalty.  Moreover,  our  sample  in- 
cludes no  cases  where  the  police  note  a  "contract"  killing,  no  killings 
of  police  or  prison  guards,  no  killings  by  an  imprisoned  offender.  Our 
data  cannot  be  used  to  predict  prosecutorial,  judicial,  and  jury  be- 
havior in  these  cases,  which  are  often  singled  out  for  special  punish- 
ment by  legislatures. 

But  much  of  the  data  from  this  study  is  useful  in  predicting  the 
impact  of  mandatory  sentence  legislation,  including  mandatory  death 
penalty  legislation.  Our  Philadelphia  data  suggest  that  legislation 
prescribing  mandatory  capital  punishment  for  premeditated  or  felony- 
murder would  not  be  mandatory  in  effect  and  would  further  skew 
the  distribution  of  punishments  for  criminal  homicide. 

Attempts  to  legislate  minimum  punishments  for  "premeditated'' 
killing  are  doomed  in  both  theory  and  practice.  In  theory,  the  line 
between  premeditated  and  unpremeditated  killing  is  blurred  and  mor- 
ally unpersuasive.  In  practice,  premeditation  means  little  more  than 
appearing  before  an  unsympathetic  jury.  Any  mandatory  death  pen- 
alty legislation  that  makes  premeditation  the  dividing  line  between 
life  and  death  would  operate  in  the  same  lawless  fashion  as  the  dis- 
cretionary death  penalty  held  unconstitutional  by  the  Supreme  Court 
in  Furman. 

In  theory,  the  conceptual  distinction  between  felony  and  non- 
felony  killing  is  clearer  and  carries  some  moral  force.  Yet  fewer  than 
half  of  those  convicted  of  killings  that  the  police  believed  were  felony- 
related  are  sentenced  to  the  present  mandatory  minimum  of  life  in 
prison.  A  death  penalty  for  felony-murder  would  further  reduce 
the  proportion  of  felony-murder  convictions.  It  would  probably  widen 
the  gap  between  felony-murderers  treated  as  such  by  the  legal  order 
and  those  felony-killers  allowed  to  plead  guilty  to  lesser  offenses. 
Mandatory  death  penalty  legislation  would  certainly  widen  the  gap 
between  those  cases  singled  out  for  "retail"  treatment  in  Philadelphia 
and  the  bulk  of  all  cases  that  result  in  modest  prison  sentences. 
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As  long  as  most  murders  are  punished  modestly,  the  moral  and 
constitutional  support  for  the  death  penalty  must  come,  if  at  all,  not 
from  the  special  values  our  system  attaches  to  preserving  life,  but 
from  unique  characteristics  of  the  particular  capital  offense.  Social 
needs  to  condemn  or  deter  willful  killing  call  for  a  more  even  distri- 
bution of  punishments  before  the  state  can  claim  the  moral  equiva- 
lence of  a  life  for  a  life.  As  long  as  the  price  of  wholesale  homicide 
is  one  or  two  years  in  prison,  the  justification  for  mandatory  death 
sentences  rests  on  the  importance  of  differences  in  who  is  killed,  the 
motive  for  the  offense,  the  number  of  victims  involved,  or  the  method 
of  killing.  The  death  penalty  thus  becomes  a  device  to  protect  not 
all  of  us  but  some  of  us,  not  life  but  life  from  particular  threats.  The 
difficult  problem  becomes  one  of  determining  which  special  factors 
justify  mandatory  death  penalties. 

Earlier  it  was  argued  that,  on  the  basis  of  the  Philadelphia  ex- 
perience, neither  premeditation  nor  felony-murder  was  a  sufficiently 
clear  indication  of  special  moral  turpitude  to  justify  mandatory  death. 
This  conclusion  followed  from  the  fact  that  in  a  majority  of  cases 
neither  type  of  killing  resulted  in  a  first  degree  murder  conviction 
under  the  mandatory  life  imprisonment  provisions  of  Pennsylvania 
law.  Two  types  of  killing  usually  did  lead  to  first  degree  murder 
verdicts— rape-murders  and  killings  involving  more  than  one  victim. 
These  killings,  alone  in  our  sample,  might  appear  to  be  the  appropriate 
raw  material  for  a  mandatory  death  penalty;  but  none  received  the 
death  penalty. 

Two  of  the  three  police-nominated  rape-killings  in  Philadelphia 
resulted  in  verdicts  of  first  degree  murder  ;  the  third  resulted  in  a 
rinding  of  voluntary  manslaughter.  In  the  first  case,  a  27-year-old 
black  male  raped  and  apparently  strangled  a  13-year-old  black  female. 
The  offender  had  an  extensive  criminal  record.  The  sentence  was  life 
imprisonment. 

In  the  second  case,  six  offenders  raped  a  19-year-old  black  woman; 
one,  the  eventual  first  degree  offender,  strangled  the  victim.  The  34- 
year-old  offender,  who  had  a  history  of  thirteen  prior  arrests,  seven 
prior  convictions,  and  one  pending  charge,  was  tried  before  a  judge 
and  received  a  life  sentence,  One  of  his  co-defendants  went  free  and 
the  others  received  prison  terms. 

The  multiple-killing  cases  would  seem  to  come  closest  of  any  in  our 
sample  to  justifying  mandatory  minimum  sanctions.  But  none  of  the 
five  convicted  multiple-killers  received  a  death  penalty  even  though 
four  were  convicted  of  first  degree  murder,  for  which  death  is  an 
alternative  sanction. 

In  one  cose,  a  58-year-old  1)1  ack  offender  with  no  criminal  record 
killed  a  white  husband  and  wife,  ages  61  and  58,  during  a  store  robbery. 
The  trial  was  before  a  jury.  The  sentence  was  life.  His  24-year-old 
accomplice  also  received  a  life  sentence.  Each  victim  was  wounded  more 
than  twice  with  a  .38-caliber  revolver. 

In  the  second  case,  apparently  arson,  a  30-year-old  black  male  killed 
a  34-year-old  white  female  and  two  white  teenagers.  The  offender  had 
eight  prior  convictions.  The  sentence  was  life. 

In  the  third  case,  a  47-year-old  black  male  killed  his  common  law 
wife  and  eight-year-old  child  with  a  .38-caliber  revolver.  The  trial 
was  before  a  jury.  The  sentence  was  life. 
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In  the  fourth  multiple-victim  case,  two  black  offenders,  apes  18  and 
k21.  killed  two  white  males,  ages  68  and  74.  The  cause  of  death  was 
multiple-knife  wounds;  the  motive  was  robbery.  The  18-year-old  was 
not  indicted.  The  21-year-old  pleaded  guilty  to  general  murder  and 
was  convicted  of  the  second  degree  charge.  The  sentence  was  five  to 
fifteen  years  in  prison. 

None  of  these  cases  resulted  in  the  death  penalty,  despite  its  avail- 
ability to  the  jury  in  most  of  them.  As  we  read  such  results,  our  sample 
offers  no  evidence  of  any  type  of  homicide  that  would,  under  contem- 
porary standards,  justify  mandatory  death. 

Against  this  bnckirround,  it  is  instructive  to  consider  the  three  cases 
in  which  one  defendant  was  sentenced  to  death.  Two  of  the  three  death 
sentences  involved  felony  kilings.  In  the  first  case  two  black  men,  ages 
10  and  20,  robbed  a  56-year-old  white  man.  The  19-year-old  street 
robber  shot  and  killed  the  victim  with  a  .22-caliber  handgun.  The  10- 
year-old  had  one  prior  conviction  for  a  crime  against  property  and  a 
pending  charge  in  addition  to  this  offense.  After  a  jurv  trial  he  was 
sentenced  to  death.  His  20-year-old  co-felon  had  two  prior  convictions 
for  crimes  against  the  person.  He  was  sentenced  to  life. 

The  second  death  case  grew  out  of  a  store  robbery.  The  victim,  a  60- 
year-old  white,  was  brutally  beaten  by  four  young  black  males.  He 
died  of  head  wounds  inflicted  by  a  sledgehammer  and  throat  wounds 
inflicted  by  a  hacksaw.  The  18-year-old  black  male  who  used  the 
sledgehammer  was  sentenced  to  death  after  a  jury  trial.  He  had  five 
prior  convictions — all  for  property  offenses.  The  15-year-old  who 
wielded  the  hacksaw  and  a  16-year-old  accomplice  received  life  sen- 
tences. No  action  was  taken  against  the  fourth  offender. 

The  only  non-felony  case  resulting  in  a  death  sentence  was  a  cause 
eelebre  in  Philadelphia.  Five  black  males,  ages  14  through  16,  ap- 
parently agreed  to  kill  the  first  white  man  they  would  encounter.  After 
traveling  by  car  to  a  parking  lot  at  Temple  University,  they  shot  a 
21-year-old  graduate  student  to  death  with  a  .22.  The  victim  was  mar- 
ried.  The  youth  who  fired  the  shot  was  sentenced  to  death  after  a  jurv 
trial.  He  was  16,  with  a  record  of  one  adjudication  in  the  juvenile 
court  and  one  pending  charge.  One  of  his  companions,  also  sixteen, 
was  sentenced  to  life  imprisonment  after  a  jury  trial.  One  14-year-old 
was  referred  to  the  juvenile  court.  The  other  two  members  of  the  group, 
ages  15  and  16,  had  not  been  tried  by  1074. 

Although  two  of  these  three  cases  are  more  gruesome  than  most 
murders,  it  is  still  difficult  to  judge  the  appropriateness  of  the  sanc- 
tion. To  help  make  this  assessment,  it  is  useful  to  compare  the  de- 
fendants who  received  the  death  penalty  with  three  groups  from  our 
sample.  The  first  comparison  is  with  their  co-defendants.  In  two  of 
the  three  cases,  the  difference  between  the  defendant  condemned  to 
death  and  his  co-defendants  is  that  he  was  responsible  for  the  lethal 
wound.  In  the  third  case  the  condemned  participant  contributed  to  the 
death  with  a  sledgehammer,  and  his  co-felon  who  used  the  hacksaw 
was  only  15  years  old.  In  none  of  these  cases  does  the  legal  sanction 
carry  the  logic  of  accessorial  liability  to  the  conclusion  that  more  than 
one  defendant  should  die. 

The  two  other  groups  with  which  the  condemned  defendants  must 
be  compared  to  judge  the  appropriateness  of  these  capital  sanctions 
are  the  other  twenty-one  first  degree  murder  convictions  and  the  other 
165  convictions  for  criminal  homicide.  As  against  the  other  twenty- 
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one  "premeditated"  and  "felony"  killers,  we  can  sense  no  pattern  other 
than  the  fact  that  all  of  the  capital  cases  were  tried  before  a  jury  and 
the  lack  of  death  sentences  for  confederates  who  do  not  kill.  As  against 
all  of  our  culpable  killers,  the  three  selected  for  death  seem  more 
blameworthy,  but  it  is  difficult  to  justify  the  enormous  difference  in 
punishment  outcome  by  the  difference  in  culpability.  The  random  se- 
lection and  execution  of  a  white  stranger  is  shocking  and  senseless, 
but  how  much  less  shocking  and  senseless  than  an  epidemic  of  teen- 
gang  killings  ?  How  can  we  measure  these  differences  with  moral  con- 
fidence and  transform  them  into  issues  of  life  and  death  ? 

How  would  our  sample  of  cases  fare  under  Pennsylvania's  post- 
Furman  death  penalty  legislation?  The  outcome  of  any  individual 
case  cannot  be  predicted,  of  course,  because  of  the  large  role  that  prose- 
cutorial and  judicial  discretion  will  play.  But  the  principles  of  the 
new  legislation  can  be  weighed  against  the  pattern  of  jury  and  judicial 
decisions  in  our  sample. 

The  new  Pennsylvania  legislation  creates  three  degrees  of  murder 
and  establishes  a  mandatory  death  penalty  for  first  degree  murder 
when  an  "aggravating"  circumstance,  but  no  "mitigating"  circum- 
stance, is  proved.  According  to  Pennsylvania  statute,  first  degree  mur- 
der is  defined  as  "criminal  homicide  when  it  is  committed  by  an  inten- 
tional killing."  Since  intent  to  kill  can  be  inferred  from  the  use  of  a 
deadly  weapon  on  a  vital  part  of  the  body,  the  new  statute  seems 
to  retain  the  broad  coverage  of  Pennsylvania's  older  statute  as  inter- 
preted by  the  courts.  Second  degree  murder  is  defined  as  a  killing  that 
occurs  during  a  felony,  except  that  an  "intentional"  felony  killing  is 
murder  in  the  first  degree.  Murder  in  the  third  degree  is  defined  as 
"all  other  murder."  The  change  in  Pennsylvania's  grading  of  murder 
is  that  offenders  who  kill  during  felonies  are  not  guilty  of  first  degree 
murder  without  an  intent  to  kill.- For  the  felon  who  commits  the  lethal 
act,  this  change  does  not  offer  great  solace,  because  the  large  majority 
of  felony  killings  are  done  with  lethal  weapons  or  under  other  circum- 
stances that  will  support  the  inference  of  intent  in  Pennsylvania.  But 
for  the  accomplice  to  a  felony  who  did  not  kill,  the  new  law  should 
limit  his  liability  to  the  "second  degree"  offense  under  a  literal  reading 
of  Pennsylvania  accomplice  liability,  unless  the  accomplice  concurred 
in  the  lethal  act. 

First  degree  murder  is  accompanied  by  a  mandatory  death  penalty 
if  it  is  proved  that  the  killing  "is  accompanied  by  at  least  one  of  the 
following  aggravating  circumstances  and  none  of  the  following  miti- 
gating circumstances." 

The  aggravating  circumstances : 

(i)  The  victim  was  a  fireman,  peace  officer  or  public  servant 
concerned  in  official  detention  as  defined  in  section  5121  of  this 
title  (relating  to  escape),  who  was  killed  in  the  performance  of 
his  duties. 

(ii)  The  defendant  paid  or  was  paid  by  another  person  or  had 
contracted  to  pay  or  be  paid  by  another  person  or  had  conspired 
to  pay  or  be  paid  by  another  person  for  the  killing  of  the  victim. 

(iii)  The  victim  was  being  held  by  the  defendant  for  ransom 
or  reward,  or  as  a  shield  or  hostage. 

(iv)  The  death  of  the  victim  occurred  while  defendant  was 
engaged  in  the  hijacking  of  an  aircraft. 

(v)  The  victim  was  a  witness  to  a  murder  or  other  felony 
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committed  by  the  defendant  and  was  killed  for  the  purpose  of 
preventing  his  testimony  against  the  defendant  in  any  grand  jury 
or  criminal  proceeding  involving  such  offense. 

(vi)  The  defendant  committed  a  killing  while  in  perpetration 
of  a  felony. 

(vii)  In  the  commission  of  the  offense  the  defendant  knowingly 
created  a  grave  risk  of  death  to  another  person  in  addition  to  the 
victim  of  the  offense. 

( viii)  The  offense  was  comniited  by  means  of  torture. 

(ix)  The  defendant  has  been  convicted  of  another  Federal  or 
State  offense,  committed  either  before  or  at  the  time  of  the  of- 
fense at  issue,  for  which  a  sentence  of  life  imprisonment  or  death 
was  impossible  or  the  defendant  was  undergoing  a  sentence  of 
life  imprisonment  for  any  reason  at  the  time  of  the  commission 
of  the  offense. 

The  mitigating  circumstances : 

(i)  The  age,  lack  of  maturity,  or  youth  of  the  defendant  at 
time  of  the  killing. 

(ii)  The  victim  was  a  participant  in  or  consented  to  the  defend- 
ant's conduct  as  set  forth  in  section  1311(a)  of  this  title  or  was 
a  participant  in  or  consented  to  the  killing. 

(iii)  The  defendant  was  under  duress  although  not  such  duress 
as  to  constitute  a  defense  to  prosecution  under  section  309  of  this 
title  (relating  to  duress) . 

The  new  Pennsylvania  statute  meshes  with  our  sample  of  cases  with 
unpredictable  but  interesting  effects.  Despite  the  long  list  of  aggra- 
vating circumstances,  only  twTo  types  of  "capital"  killings  are  found  in 
our  sample — felony  killings  (aggravating  circumstance  vi)  and  those 
involving  multiple  victims  (which  created  a  "risk  to  the  life  of  an- 
other" under  vii  or  could  lead  to  a  conviction  that  triggers  ix).  As 
against  the  two  felony-murder  suspects  in  our  sample  who  received 
death  sentences,  the  Pennsylvania  statute  seems  to  state  that  all  twenty- 
five  of  our  felony  suspects  who  committed  the  lethal  act  should  be 
sentenced  to  death,  barring  "youth,"  "immaturity,"  or  lack  of  intent 
to  kill.  The  thirteen  felony-murder  suspects  who  did  not  kill  are 
marked  for  death  if  their  consent  to  the  lethal  act  can  be  inferred  from 
the  circumstances. 

The  objectives  reflected  in  the  new  statute  are  in  stark  contrast  to 
the  jury's  behavior  in  singling  out  certai?i  offendei-s  for  execution.  No 
multiple  killers  and  no  felony  defendant  who  did  not  cause  a  death 
were  sentenced  to  death.  In  fifteen  of  the  seventeen  felony  cases  where 
the  judge  or  jury  was  free  to  choose  between  life  imprisonment  and 
death,  the  sentence  was  life.  If  the  statute  is  to  be  administered  literally 
(and  again  excluding  the  effect  of  the  "youth"  clause) ,  death  sentences 
in  this  group  of  cases  would  climb  by  a  factor  of  fifteen  or  twenty; 
one  defendant  sentenced  to  death  wTould  escape  under  the  new  statute 
(because  the  group  of  youths  who  shot  the  first  white  they  encountered 
was  not  attempting  to  take  his  property) . 

All  of  this  raises  questions  of  legislative  intent  and  legislative  fore- 
sight. Did  Pennsylvania  (and  her  sister  States)  pass  this  legislation  to 
rebel  against  the  leniency  of  juries,  judges,  and  prosecutors?  Did  the 
draftsmen  envision  or  expect  any  results  such  as  those  outlined  above? 
Or  was  the  legislation  drafted  to  circumvent  the  Fummn  decision, 
to  keep  a  death  penalty  on  the  books  and  enhance  the  selective  power 
of  the  prosecutor  regarding  determination  of  "intent  to  kill"  which 
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separates  second  degree  murder  and  mandatory  capital  murder  ?  The 
extraordinary  parallel  action  of  so  many  States  suggests  the  latter 
interpretation. 

But  this  conclusion  raises  the  more  profound  question  of  why  the 
Furman  decision  provoked  this  kind  of  response  in  States  where  the 
death  penalty  had  fallen  into  disuse.  Perhaps  it  is  one  thing  to  live  in 
a  State  without  executions  and  quite  another  to  be  told  that  the  penalty 
of  death  cannot  be  imposed.  The  Furman  decision  raised  the  specter 
of  unilateral  disarmament — "criminals  can  kill  us  but  we  can't  kill 
criminals,  even  those  few  we  might  wish  to  kill."  The  legislative  re- 
action was  to  search  for  a  formula  that  would  restore  the  death  penalty, 
never  mind  for  what,  These  statutes  need  not  present  the  Supreme 
Court  of  the  United  States  with  the  issue  of  "whether  capital  punish- 
ment is  unconstitutional  for  all  crimes  and  under  all  circumstances" 
because  they  do  not  represent  a  legislative  judgment  that  particular 
offenses  are  "atrocious"  in  any  singular  sense. 

^  The  legislatures  have  responded  to  Furman  v.  Georgia  with  a  shop- 
ping list  of  capital  offenses  that  suggest  more  a  sanction  in  search  of  a 
crime  than  a  crime  in  search  of  a  sanction. 

Conclusion 

The  data  in  this  study  are  preliminary  in  three  important  respects. 
First,  the  life  terms  we  have  studied,  while  not  eligible  for  parole,  are 
subject  to  executive  clemency — and  while  that  clemency  has  been  exer- 
cised only  after  an  average  of  fifteen  or  more  years  in  the  past,  the  life 
sentence  may  carry  less  bite  for  our  sample  of  homicides.  This  would 
have  the  effect  of  lessening  the  distressing  gap  between  general  murder 
and  first  degree  murder  sanctions  while  increasing  the  distance  between 
life  imprisonment  and  death  as  sanctions  for  first  degree  murder. 
Second,  we  do  not  yet  have  data  on  actual  time  served  by  some  of  our 
sample  of  defendants.  While  that  figure,  historically,  has  been  close 
to  the  minimum  for  most  sentences,  this  trend  may  change,  although 
we  have  no  reason  to  expect  such  a  shift.  Third,  this  study  deals  with 
only  one  city  in  a  single  State.  Replication  of  this  study  will  doubtless 
show  interesting  variations  between  cities  with  large  numbers  of 
"wholesale"  killings  and  less  criminally  congested  areas,  where  every 
murder  is  an  event  worthy  of  coverage  outside  the  obituary  page.  We 
look  forward  to  further  studies  of  other  jurisdictions. 

However,  the  basic  contrast  between  wholesale  and  retail  killing, 
between  the  many  cases  and  the  few,  seems  secure.  The  going  price 
of  criminal  homicide  is  either  two  years  or  tAventy.  The  argument  for 
the  death  penalty  for  murder  fails,  in  our  view,  in  the  context  of  the 
reality  of  the  criminal  process. 

This  judgment  is  not  based  on  any  model  of  what  a  just  sentence  for 
willful  killing  should  be;  social  values  are  too  discordant  in  this 
country  and  the  jurisprudence  of  punishment  is  too  primitive  to  argue 
that  one  year  or  twenty  years,  or  any  term  between  these,  best  serves 
the  balance  of  interests  that  justice  represents.  Yet  a  sophisticated 
definition  of  justice  is  not  necessary  to  recognize  that  particular  oat- 
terns  of  punishment  are  unjust,  For  similar  reasons  the  tired  debate 
between  "hardliners"  and  "softliners"  in  the  United  States  fails  to 
recognize  an  important  aspect  of  American  criminal  justice:  the  prob- 
lem is  not  that  our  system  of  justice  is  too  lenient,  or  too  severe ;  sadly, 
it  is  both. 
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Excerpts  From  Six  Recent  Opinions  on  Capital  Punishment* 

The  U.S.  Supreme  Court 
Furmax  v.  Georgia,  402  U.S.  238  (1972) 

CERTIORARI  TO  THE  SUPREME  COURT  OF  GEORGIA 

Xo.  69-5003.  Argued  January  17, 1972— Decided  June  29, 1972 
Per  Curiam. 

Certiorari  was  granted  limited  to  the  following  question :  "Does  the 
imposition  and  carrying  out  of  the  death  penalty  in  [these  cases]  con- 
stitute cruel  and  unusual  punishment  in  violation  of  the  Eighth  and 
Fourteenth  Amendments?"  403  U.S.  952  (1971).  The  Court  holds  that 
the  imposition  and  carrying  out  of  the  death  penalty  in  these  cases 
constitute  cruel  and  unusual  punishment  in  violation  of  the  Eighth 
and  Fourteenth  Amendments.  The  judgment  in  each  case  is  therefore 
reversed  insofar  as  it  leaves  undisturbed  the  death  sentence  imposed, 
and  the  cases  are  remanded  for  further  proceedings. 

So  ordered. 

Mr.  Justice  Douglas,  Mr.  Justice  Brexxax,  Mr.  Justice  Stewart, 
Mr.  Justice  White,  and  Mr.  Justice  Marshall  have  filed  separate 
opinions  in  support  of  the  judgments.  The  Chief  Justice,  Mr.  Justice 
Blackmux,  Mr.  Justice  Powell,  and  Mr.  Justice  Rehxquist  have 
filed  separate  dissenting  opinions. 

Mr.  Justice  Douglas,  concurring. 

In  these  three  cases  the  death  penalty  was  imposed,  one  of  them  for 
murder,  and  two  for  rape.  In  each  the  determination  of  whether  the 
penalty  should  be  death  or  a  lighter  punishment  was  left  by  the  State 
to  the  discretion  of  the  judge  or  of  the  jury.  In  each  of  the  three  cases 
the  trial  was  to  a  jury.  They  are  here  on  petitions  for  certiorari  which 
we  granted  limited  to  the  question  whether  the  imposition  and  execu- 
tion of  the  death  penalty  constitute  "cruel  and  unusual  punishment" 
within  the  meaning  of  the  Eighth  Amendment  as  applied  to  the  States 
by  the  Fourteenth.  I  vote  to  vacate  each  judgment,  believing  that  the 
exaction  of  the  death  penalty  does  violate  the  Eighth  and  Fourteenth 
Amendments. 

That  the  requirements  of  due  process  ban  cruel  and  unusual  punish- 
ment is  now  settled.  Louisiana  ex  rel.  Francis  v.  Resweber,  329  U.S. 
459,  463,  and  473-474  (Burton,  J.,  dissenting)  ;  Robinson  v.  California, 
370  U.S.  660,  667.  It  is  also  settled  that  the  proscription  of  cruel  and 
unusual  punishments  forbids  the  judicial  imposition  of  them  as  well  as 
their  imposition  by  the  legislature.  Weems  v.  United  States,  217  U.S. 
349, 378-382. 

*These  excerpts  were  included  for  the  purpose  of  illustrating  the  Court's  developing 
views  on  the  Constitutional  support  for  the  death  penalty.  For  purposes  of  brevity,  most 
of  the  factual  descriptions,  non-relevant  procedural  discussions,  some  concurring  and 
dissenting  opinions  and  all  footnotes  have  been  deleted  from  these  six  opinions. — Ed. 
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It  has  been  assumed  in  our  decisions  that  punishment  by  death  is 
not  cruel,  unless  the  manner  of  execution  can  be  said  to  be  inhuman 
and  barbarous.  In  re  Kemmler,  IM  U.S.  436,  447.  It  is  also  said  in  our 
opinions  that  the  proscription  of  cruel  and  unusual  punishments  "is 
not  fastened  to  the  obsolete  but  may  acquire  meaning  as  public  opinion 
becomes  enlightened  by  a  humane  justice."  Weems  v.  United  States, 
supra,  at  378.  A  like  statement  was  made  in  Troj)  v.  Dulles,  356  U.S.  86, 
101,  that  the  Eighth  Amendment  "must  draw  its  meaning  from  the 
evolving  standards  of  decency  that  mark  the  progress  of  a  maturing 
society.-' 

It  would  seem  to  be  incontestable  that  the  death  penalty  inflicted  on 
one  defendant  is  "unusual"  if  it  discriminates  against  him  by  reason 
of  his  race,  religion,  wealth,  social  position,  or  class,  or  if  it  is  imposed 
under  a  procedure  that  gives  room  for  the  play  of  such  prejudices. 

In  a  Nation  committed  to  equal  protection  of  the  laws  there  is  no 
permissible  "caste**  aspect  of  law  enforcement.  Yet  we  know  that  the 
discretion  of  judges  and  juries  in  imposing  the  death  penalty  enables 
the  penalty  to  be  selectively  applied,  feeding  prejudices  against  the 
accused  if  he  is  poor  and  despised,  and  lacking  political  clout,  or  if  he 
is  a  member  of  a  suspect  or  unpopular  minority,  and  saving  those  who 
by  social  position  may  be  in  a  more  protected  position. 

The  high  service  rendered  by  the  "cruel  and  unusual"  punishment 
clause  of  the  Eighth  Amendment  is  to  require  legislatures  to  write 
penal  laws  that  are  evenhanded,  nonselective,  and  nonarbitrary,  and 
to  require  judges  to  see  to  it  that  general  laws  are  not  applied  sparsely, 
selectively,  and  spottily  to  unpopular  groups. 

A  law  that  stated  that  anyone  making  more  than  $50,000  would  be 
exempt  from  the  death  penalty  would  plainly  fall,  as  would  a  law  that 
in  terms  said  that  blacks,  those  who  never  went  beyond  the  fifth  grade 
in  school,  those  who  made  less  than  $3,000  a  year,  or  those  who  were 
unpopular  or  unstable  should  be  the  only  people  executed.  A  law  which 
in  the  overall  view  reaches  that  result  in  practice  has  no  more  sanctity 
than  a  law  which  in  terms  provides  the  same. 

Thus,  these  discretionary  statutes  are  unconstitutional  in  their  opera- 
tion. They  are  pregnant  with  discrimination  and  discrimination  is  an 
ingredient  not  compatible  with  the  idea  of  equal  protection  of  the  la  ws 
that  is  implicit  in  the  ban  on  "cruel  and  unusual"  punishments. 

Any  law  which  is  nondiscriminatory  on  its  face  may  be  applied  in 
such  a  way  as  to  violate  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment.  Such  conceivably  might  be  the  fate  of  a  mandatory  deatli 
penalty,  where  equal  or  lesser  sentences  were  imposed  on  the  elite,  a 
harsher  one  on  the  minorities  or  members  of  the  lower  castes.  Whether 
a  mandatory  death  penalty  would  otherwise  be  constitutional  is  a  ques- 
tion I  do  not  reach. 

I  concur  in  the  judgments  of  the  Court. 

Mr.  Justice  Bkexxax,  concurring. 

The  primary  principle  is  that  a  punishment  must  not  be  so  severe  as 
to  be  degrading  to  the  dignity  of  human  beings.  Pain,  certainly,  may  be 
a  factor  in  the  judgment.  The  infliction  of  an  extremely  severe  punish- 
ment will  often  entail  physical  suffering. 

In  determining  whether  a  punishment  comports  with  human  dignity, 
we  are  aided  also  by  a  second  principle  inherent  in  the  Clause — that 
the  State  must  not  arbitrarily  inflict  a  severe  punishment.  This  prin- 
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ciple  derives  from  the  notion  that  the  State  does  not  respect  human 
dignity  when,  without  reason,  it  inflicts  upon  some  people  a  severe 
punishment  that  it  does  not  inflict  upon  others.  Indeed,  the  very  words 
"cruel  and  unusual  punishments"  imply  condemnation  of  the  arbitrary 
infliction  of  severe  punishments. 

A  third  principle  inherent  in  the  Clause  is  that  a  severe  punish- 
ment must  not  be  unacceptable  to  contemporary  society.  Rejection  by 
society,  of  course,  is  a  strong  indication  that  a  severe  punishment  does 
not  comport  with  human  dignity.  In  applying  this  principle,  however, 
we  must  make  certain  that  the  judicial  determination  is  as  objective  as 
possible. 

The  question  under  this  principle,  then,  is  whether  there  are  objec- 
tive indicators  from  which  a  court  can  conclude  that  contemporary 
society  considers  a  severe  punishment  unacceptable.  Accordingly,  the 
judicial  task  is  to  review  the  history  of  a  challenged  punishment  and 
to  examine  society's  present  practices  with  respect  to  its  use.  Legisla- 
tive authorization,  of  course,  does  not  establish  acceptance.  The  ac- 
ceptability of  a  severe  punishment  is  measured,  not  by  its  availability, 
for  it  might  become  so  offensive  to  society  as  never  to  be  inflicted,  but 
by  its  use. 

The  final  principle  inherent  in  the  Clause  is  that  a  severe  punish- 
ment must  not  be  excessive.  A  punishment  is  excessive  under  this  prin- 
ciple if  it  is  unnecessary :  The  infliction  of  a  severe  punishment  by  the 
State  cannot  comport  with  human  dignity  when  it  is  nothing  more 
than  the  pointless  infliction  of  suffering.  If  there  is  a  significantly  less 
severe  punishment  adequate  to  achieve  the  purposes  for  which  the 
punishment  is  inflicted,  the  punishment  inflicted  is  unnecessary  and 
therefore  excessive. 

It  is  unlikely  that  this  Court  will  confront  a  severe  punishment  that 
is  obviously  inflicted  in  wholly  arbitrary  fashion ;  no  State  would 
engage  in  a  reign  of  blind  terror.  Nor  is  it  likely  that  this  Court  will 
be  called  upon  to  review  a  severe  punishment  that  is  clearly  and  totally 
rejected  throughout  society;  no  legislature  would  be  able  even  to  au- 
thorize the  infliction  of  such  a  punishment.  Nor,  finally,  is  it  likely  that 
this  Court  will  have  to  consider  a  severe  punishment  that  is  patently 
unnecessary;  no  State  today  would  inflict  a  severe  punishment  know- 
ing that  there  was  no  reason  whatever  for  doing  so.  In  short,  we  are 
unlikely  to  have  occasion  to  determine  that  a  punishment  is  fatally 
offensive  under  any  one  [of  the  above]  principle  [s]. 

The  question,  then,  is  whether  the  deliberate  infliction  of  death 
is  today  consistent  with  the  command  of  the  Clause  that  the  State 
may  not  inflict  punishments  that  do  not  comport  with  human  dignity. 
I  will  analyze  the  punishment  of  death  in  terms  of  the  principles  set 
out  above  and  the  cumulative  test  to  which  they  lead :  It  is  a  denial 
of  human  dignity  for  the  State  arbitrarily  to  subject  a  person  to  an 
unusually  severe  punishment  that  society  has  indicated  it  does  not 
regard  as  acceptable,  and  that  cannot  be  shown  to  serve  any  penal 
purpose  more  effectively  than  a  significantly  less  drastic  punishment. 
Under  these  principles  and  this  test,  death  is  today  a  "cruel  and  un- 
usual" punishment. 

When  a  country  of  over  200  million  people  inflicts  an  unusually 
severe  punishment  no  more  than  50  times  a  year,  the  inference  is  strong 
that  the  punishment  is  not  being  regularly  and  fairly  applied.  To 
dispel  it  would  indeed  require  a  clear  showing  of  nonarbitary  infliction. 
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In  sum,  the  punishment  of  death  is  inconsistent  with  all  four  prin- 
ciples: Death  is  an  unusually  severe  and  degrading  punishment;  there 
is  a  strong  probability  that  it  is  inflicted  arbitrarily;  its  rejection  by 
contemporary  society  is  virtually  total :  and  there  is  no  reason  to  be- 
lieve that  it  serve-  any  penal  purpose  more  effectively  than  the  less 
severe  punishment  of  imprisonment.  The  function  of  these  principles 
is  to  enable  a  court  to  determine  whether  a  punishment  comports  with 
human  dignity.  Death,  quite  simply,  does  not. 

When  examined  by  the  principles  applicable  under  the  Cruel  and 
Unusual  Punishments  Clause,  death  stands  condemned  as  fatally  of- 
fensive to  human  dignity.  The  punishment  of  death  is  therefore 
"cruel  and  unusual,"  and  the  States  may  no  longer  inflict  it  as  a 
punishment  for  crimes.  Rather  than  kill  an  arbitrary  handful  of 
criminals  each  year,  the  States  will  confine  them  in  prison.  "The  State 
thereby  suffers  nothing  and  loses  no  power.  The  purpose  of  punish- 
ment  is  fulfilled,  crime  is  repressed  by  penalties  of  just,  not  torment- 
ing, severity,  its  repetition  is  prevented,  and  hope  is  given  for  the 
reformation  of  the  criminal."  Weems  v.  UrdU  d  states,  217  U.S.,  at  381. 

I  concur  in  the  judgments  of  the  Court. 

Mr.  Justice  Stewart,  concurring. 

These  death  sentences  are  cruel  and  unusual  in  the  same  wray  that 
being  struck  by  lightning  is  cruel  and  unusual.  For,  of  all  the  people 
convicted  of  rapes  and  murders  in  1967  and  1968,  many  just  as  repre- 
hensible as  these,  the  petitioners  are  among  a  capriciously  selected 
randem  handful  upon  whom  the  sentence  of  death  has  in  fact  been 
imposed.  My  concurring  Brothers  have  demonstrated  that,  if  any  basis 
can  be  discerned  for  the  selection  of  these  few  to  be  sentenced  to  die, 
it  is  the  constitutionally  impermissible  basis  of  race.  See  McLaughlin 
v.  Florida,  379  U.S.  184.  But  racial  discrimination  has  not  been  proved, 
and  I  put  it  to  one  side.  I  simply  conclude  that  the  Eighth  and  Four- 
teenth Amendments  cannot  tolerate  the  infliction  of  a  sentence  of 
death  under  legal  systems  that  permit  this  unique  penalty  to  be  so 
wantonly  and  so  freakishly  imposed. 

For  these  reasons  I  concur  in  the  judgments  of  the  Court. 

Mr.  Justice  White,  concurring. 

The  facial  constitutionality  of  statutes  requiring  the  imposition  of 
the  death  penalty  for  first-degree  murder,  for  more  narrowly  defined 
categories  of  murder,  or  for  rape  would  present  quite  different  issues 
under  the  Eighth  Amendment  than  are  posed  by  the  cases  before  us. 
In  joining  the  Court's  judgments,  therefore,  I  do  not  at  all  intimate 
that  the  death  penalty  is  unconsitutional  per  se  or  that  there  is  no  sys- 
tem of  capital  punishment  that  would  comport  with  the  Eighth 
Amendment.  That  question,  ably  argued  by  several  of  my  Brethren,  is 
not  presented  by  these  cases  and  need  not  be  decided. 

The  narrower  question  to  which  I  address  myself  concerns  the  con- 
stitutionality of  capital  punishment  statutes  under  which  (1)  the 
legislature  authorizes  the  imposition  of  the  death  penalty  for  murder 
or  rape;  (2)  the  legislature  does  not  itself  mandate  the  penalty  in 
any  particular  class  or  kind  of  case  (that  is.  legislative  will  is  not 
frustrated  if  the  penalty  is  never  imposed),  but  delegates  to  judges 
or  juries  the  decisions  as  to  those  cases,  if  any,  in  which  the  penalty 
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will  be  utilized;  and  (3)  judges  and  juries  have  ordered  the  deatli 
penalty  with  such  infrequency  that  the  odds  are  now  very  much 
against  imposition  and  execution  of  the  penalty  with  respect  to  any 
convicted  murderer  or  rapist. 

The  imposition  and  execution  of  the  death  penalty  are  obviously 
cruel  in  the  dictionary  sense.  But  the  penalty  has  not  been  considered 
cruel  and  unusual  punishment  in  the  constitutional  sense  because  it 
was  thought  justified  by  the  social  ends  it  was  deemed  to  serve.  At  the 
moment  that  it  ceases  realistically  to  further  these  purposes,  however, 
the  emerging  question  is  whether  its  imposition  in  such  circumstances 
would  violate  the  Eighth  Amendment.  It  is  my  view  that  it  would,  for 
its  imposition  would  then  be  the  pointless  and  needless  extinction  of 
life  with  only  marginal  contributions  to  any  discernible  social  or 
public  purposes.  A  penalty  with  such  negligible  returns  to  the  State 
would  be  patently  excessive  and  cruel  and  unusual  punishment  viola- 
tive of  the  Eighth  Amendment. 

It  is  also  my  judgment  that  this  point  has  been  reached  with  respect 
to  capital  punishment  as  it  is  presently  administered  under  the  statutes 
involved  in  these  cases.  Concededly,  it  is  difficult  to  prove  as  a  general 
proposition  that  capital  punishment,  however  administered,  more  ef- 
fectively serves  the  ends  of  the  criminal  law  than  does  imprisonment. 
But  however  that  may  be,  I  cannot  avoid  the  conclusion  that  as  the 
statutes  before  us  are  now  administered,  the  penalty  is  so  infrequently 
imposed  that  the  threat  of  execution  is  too  attenuated  to  be  of  sub- 
stantial service  to  criminal  justice. 

Mr.  Justice  Marshall,  concurring. 

Perhaps  the  most  important  principle  in  analyzing  ''cruel  and  un- 
usual*' punishment  questions  is  one  that  is  reiterated  again  and  again 
in  the  prior  opinions  of  the  Court  :  i.  e.<  the  cruel  and  unusual  lan- 
guage "must  draw  its  meaning  from  the  evolving  standards  of  decency 
that  mark  the  progress  of  a  maturing  society."  Thus,  a  penalty  that 
was  permissible  at  one  time  in  our  Nation's  history  is  not  necessarily 
permissible  today. 

The  fact,  therefore,  that  the  Court,  or  individual  Justices,  may 
have  in  the  past  expressed  an  opinion  that  the  death  penalty  is  con- 
stitutional is  not  now  binding  on  us.  A  fair  reading  of  WilJcerson  v. 
Utah,  supra;  In  re  Kemmler,  supra;  and  Louisiana  ex  rel.  Francis  v. 
Uesweb&r,  supra,  would  certainly  indicate  an  acceptance  sub  silentio 
of  capital  punishment  as  constitutionally  permissible.  Several  Justices 
have  also  expressed  their  individual  opinions  that  the  death  penalty  is 
constitutional.  Yet,  some  of  these  same  Justices  and  others  have  at 
times  expressed  concern  over  capital  punishment.  There  is  no  holding 
directly  in  point,  and  the  very  nature  of  the  Eighth  Amendment  would 
dictate  that  unless  a  very  recent  decision  existed,  stare  deems  would 
bow  to  changing  values,  and  the  question  of  the  constitutionality  of 
capital  punishment  at  a  given  moment  in  history  would  remain  open. 

At  the  present  time,  41  States,  the  District  of  Columbia,  and  other 
federal  jurisdictions  authorize  the  death  penalty  for  at  least  one 
crime.  It  would  be  fruitless  to  attempt  here  to  categories  the  approach 
to  capital  punishment  taken  by  the  various  States.  It  is  sufficient  to 
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note  that  murder  is  the  crime  most  often  punished  by  death,  followed 
by  kidnaping  and  treason.  Rape  is  a  capital  offense  in  16  States  and 
the  federal  system. 

The  statistical  evidence  is  not  convincing  beyond  all  doubt,  but  it 
is  persuasive.  It  is  not  improper  at  this  point  to  take  judicial  notice 
of  the  fact  that  for  more  than  200  years  men  have  labored  to  demon- 
strate that  capital  punishment  serves  no  purpose  that  life  imprison- 
ment could  not  serve  equally  well.  And  they  have  done  so  with  great 
success,  tittle,  it'  any,  evidence  has  been  adduced  to  prove  the  con- 
trary. The  point  has  now  been  reached  at  which  deference  to  the 
legislatures  is  tantamount  to  abdication  of  our  judicial  roles  as  fact- 
finders, judges,  and  ultimate  arbiters  of  the  Constitution.  We  know 
that  at  some  point  the  presumption  of  constitutionality  accorded 
legislative  acts  gives  way  to  a  realistic  assessment  of  those  acts.  This 
point  comes  wT,hen  there  is  sufficient  evidence  available  so  that  judges 
can  determine,  not  whether  the  legislature  acted  wisely,  but  whether 
it  had  any  rational  basis  whatsoever  for  acting.  We  have  this  evidence 
before  us  now.  There  is  no  rational  basis  for  concluding  that  capital 
punishment  is  not  excessive.  It  therefore  violates  the  Eighth  Amend- 
ment. 

In  addition,  even  if  capital  punishment  is  not  excessive,  it  nonethe- 
less violates  the  Eighth  Amendment  because  it  is  morally  unacceptable 
to  the  people  of  the  United  States  at  this  time  in  their  history. 

Regarding  discrimination,  it  has  been  said  that  "tilt  is  usually  the 
poor,  the  illiterate,  the  underprivileged,  the  member  of  the  minority 
group — the  man  who,  because  he  is  without  means,  and  is  defended  by 
a  court-appointed  attorney — who  becomes  society's  sacrificial  lamb 
.  .  .  ."  Indeed,  a  look  at  the  bare  statistics  regarding  executions  is 
enough  to  betray  much  of  the  discrimination.  A  total  of  3,859  persons 
have  been  executed  since  1930,  of  whom  1,751  wrere  white  and  2.066 
were  Negro.  Of  the  executions,  3,334  were  for  murder ;  1,664  of  the  exe- 
cuted murderers  were  white  and  1,630  were  Negro:  455  persons,  in- 
cluding 48  whites  and  405  Negroes,  were  executed  for  rape.  It  is 
immediately  apparent  that  Negroes  were  executed  far  more  often 
than  whites  in  proportion  to  their  percentage  of  the  population.  Stud- 
ies indicate  that  while  the  higher  rate  of  execution  among  Negroes 
is  partially  due  to  a  higher  rate  of  crime,  there  is  evidence  of  racial 
discrimination.  Racial  or  other  discrimination  should  not  be  surpris- 
ing. In  MvGautha  v.  California,  402  U.S.,  at  107,  this  Court  held 
"that  committing  to  the  untrammeled  discretion  of  the  jury  the 
power  to  pronounce  life  or  death  in  capital  cases  is  [not]  offensive  to 
anything  in  the  Constitution."  This  was  an  open  invitation  to  dis- 
crimination. 

There  is  also  overwhelming  evidence  that  the  death  penalty  is  em- 
ployed against  men  and  not  women.  Only  32  women  have  been  ex- 
ecuted since  1930.  while  3,827  men  have  met  a  similar  fate.  It  is  dif- 
ficult to  understand  why  women  have  received  such  favored  treatment 
since  the  purposes  allegedly  served  by  capital  punishment  seemingly 
are  equally  applicable  to  both  sexes. 

It  also  is  evident  that  the  burden  of  capital  punishment  falls  upon 
the  poor,  the  ignorant,  and  the  underprivileged  members  of  society.  It 
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is  the  poor,  and  the  members  of  minority  groups  who  are  least  able  to 
voice  their  complaints  against  capital  punishment.  Their  impotence 
leaves  them  victims  of  a  sanction  that  the  wealthier,  better-repre- 
sented, just-as-guilty  person  can  escape.  So  long  as  the  capital  sanction 
is  used  only  against  the  forlorn,  easily  forgotten  members  of  society, 
legislators  are  content  to  maintain  the  status  quo,  because  change 
would  draw  attention  to  the  problem  and  concern  might  develop. 
Ignorance  is  perpetuated  and  apathy  soon  becomes  its  mate,  and  we 
have  today's  situation. 

Assuming  knowledge  of  all  the  facts  presently  available  regarding 
capital  punishment,  the  average  citizen  would,  in  my  opinion,  find  it 
shocking  to  his  conscience  and  sense  of  justice.  For  this  reason  alone 
capital  punishment  cannot  stand. 

We  achieve  "a  major  milestone  in  the  long  road  up  from  barbarism"' 
and  join  the  approximately  70  other  jurisdictions  in  the  world  which 
celebrate  their  regard  for  civilization  and  humanity  by  shunning  capi- 
tal punishment. 

I  concur  in  the  judgments  of  the  Court. 

Mr.  Chief  Justice  Burger,  with  whom  Mr.  Justice  Blackmun, 
Mr.  Justice  Powell,  and  Mr.  Justice  Rehnquist  join,  dissenting. 

If  we  were  possessed  of  legislative  power,  I  would  either  join  with 
Mr.  Justice  Brennan  and  Mr.  Justice  Marshall  or,  at  the  very 
least,  restrict  the  use  of  capital  punishment  to  a  small  category  of  the 
most  heinous  crimes.  Our  constitutional  inquiry,  however,  must  be 
divorced  from  personal  feelings  as  to  the  morality  and  efficacy  of  the 
death  penalty,  and  be  confined  to  the  meaning  and  applicability  of 
the  uncertain  language  of  the  Eighth  Amendment. 

I  do  not  suggest  that  the  presence  of  the  word  "unusual"  in  the 
Eighth  Amendment  is  merely  vestigial,  having  no  relevance  to  the 
constitutionality  of  an}^  punishment  that  might  be  devised.  But  where, 
as  here,  we  consider  a  punishment  well  known  to  history,  and  clearly 
authorized  by  legislative  enactment,  it  disregards  the  history7  of  the 
Eighth  Amendment  and  all  the  judicial  comment  that  has  followed 
to  rely  on  the  term  "unusual"  as  affecting  the  outcome  of  these  cases. 
Instead,  I  view  these  cases  as  turning  on  the  single  question  whether 
capital  punishment  is  "cruel"  in  the  constitutional  sense.  The  term 
"unusual"  cannot  be  read  as  limiting  the  ban  on  "cruel"  punishments 
or  as  somehow  expanding  the  meaning  of  the  term  "cruel."  For  this 
reason  I  am  unpersuaded  by  the  facile  argument  that  since  capital 
punishment  has  always  been  cruel  in  the  everyday  sense  of  the  word, 
and  has  become  unusual  due  to  decreased  use,  it  is,  therefore,  now 
"cruel  and  unusual." 

A  punishment  is  inordinately  cruel,  in  the  sense  we  must  deal  with 
it  in  these  cases,  chiefly  as  perceived  by  the  society  so  characterizing  it. 
The  standard  of  extreme  cruelty  is  not  merely  descriptive,  but  neces- 
sarily embodies  a  moral  judgment.  The  standard  itself  remains  the 
same,  but  its  applicability  must  change  as  the  basic  mores  of  society 
chanofe.  This  notion  is  not  new  to  Eighth  Amendment  adjudication. 
In  Weems  v.  United  States,  217  U.S.  349  (1910),  the  Court  referred 
with  apparent  approval  to  the  opinion  of  the  commentators  that  "[t]he 
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clause  of  the  Constitution  .  .  .  may  l>e  therefore  progressive,  and  is  not 
fastened  to  the  obsolete  but  may  acquire  meaning  as  public  opinion 
becomes  enlightened  by  a  humane  justice."  217  U.S.,  at  378.  Mr.  Chief 
Justice  Warren,  writing  the  plurality  opinion  in  Troj)  v.  Dulles, 
suprty  stated,  "The  Amendment  must  draw  its  meaning  from  the  evolv- 
ing standards  of  decency  that  mark  the  progress  of  a  maturing  so- 
ciety." 356  U.S.,  at  101.  Nevertheless,  the  Court  up  to  now  has  never 
actually  held  that  a  punishment  has  become  impermissibly  cruel  due 
to  a  shift  in  the  weight  of  accepted  social  values;  nor  has  the  Court 
suggested  judicially  manageable  criteria  for  measuring  such  a  shift 
in  moral  consensus. 

The  rate  of  imposition  of  death  sentences  falls  far  short  of  provid- 
ing the  requisite  unambiguous  evidence  that  the  legislatures  of  40 
States  and  the  Congress  have  turned  their  backs  on  current  or  evolving 
standards  of  decency  in  continuing  to  make  the  death  penalty  available. 
For,  if  selective  imposition  evidences  a  rejection  of  capital  punishment 
in  those  cases  where  it  is  not  imposed,  it  surely  evidences  a  correlative 
affirmation  of  the  penalty  in  those  cases  where  it  is  imposed.  Absent 
some  clear  indication  that  the  continued  imposition  of  the  death 
penalty  on  a  selective  basis  is  violative  of  prevailing  standards  of 
civilized  conduct,  the  Eighth  Amendment  cannot  be  said  to  interdict 
its  use. 

Today  the  Court  has  not  ruled  that  capital  punishment  is  per  %e 
violative  of  the  Eighth  Amendment;  nor  has  it  ruled  that  the  punish- 
ment is  barred  for  any  particular  class  or  classes  of  crimes.  The  sub- 
stantially similar  concurring  opinions  of  Mr.  Justice  Stewart  and 
Mr.  Justice  White,  which  are  necessary  to  support  the  judgment 
setting  aside  petitioners'  sentences,  stop  short  of  reaching  the  ultimate 
question.  The  actual  scope  of  the  Court's  ruling,  which  I  take  to  be 
embodied  in  these  concurring  opinions,  is  not  entirely  clear.  This  much, 
however,  seems  apparent  ;  if  the  legislatures  are  to  continue  to  au- 
thorize capital  punishment  for  some  crimes,  juries  and  judges  can  no 
longer  be  permitted  to  make  the  sentencing  determination  in  the  same 
manner  they  have  in  the  past.  This  approach — not  urged  in  oral  argu- 
ments or  briefs — misconceives  the  nature  of  the  constitutional  com- 
mand against  "cruel  and  unusual  punishments,"  disregards  controlling 
case  law,  and  demands  a  rigiditv  in  capital  cases  which,  if  possible  of 
achievement,  cannot  be  regarded  as  a  welcome  change.  Indeed  the  con- 
trary seems  to  be  the  case.  The  decisive  grievance  of  the  opinions — not 
translated  into  Eighth  Amendment  terms — is  that  the  present  system 
of  discretionary  sentencing  in  capital  cases  has  failed  to  produce  even- 
handed  justice;  the  problem  is  not  that  too  few  have  been  sentenced 
to  die,  but  that  the  selection  process  has  followed  no  rational  pattern. 
This  claim  of  arbitrariness  is  not  only  lacking  in  empirical  support, 
but  also  it  manifestly  fails  to  establish  that  the  death  penalty  is  a 
"cruel  and  unusual"  punishment.  The  Eighth  Amendment  was  in- 
cluded in  the  Bill  of  Rights  to  assure  that  certain  types  of  punish- 
ments would  never  be  imposed,  not  to  channelize  the  sentencing  process. 
The  approach  of  these  concurring  opinions  has  no  antecedent  in  the 
Eighth  Amendment  cases.  It  is  essentially  and  exclusively  a  proce- 
dural due  process  argument. 
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Real  change  could  clearly  be  brought  about  if  legislatures  provided 
mandatory  death  sentences  in  such  a  way  as  to  deny  juries  the  op- 
portunity to  bring  in  a  verdict  on  a  lesser  charge ;  under  such  a  sys- 
tem, the  death  sentence  could  only  be  avoided  by  a  verdict  of  acquittal. 
If  this  is  the  only  alternative  that  the  legislatures  can  safely  pursue 
under  today's  ruling,  I  would  have  preferred  that  the  Court  opt  for 
total  abolition. 

It  seems  remarkable  to  me  that  with  our  basic  trust  in  lay  jurors 
as  the  keystone  in  our  system  of  criminal  justice,  it  should  now  be 
suggested  that  we  take  the  most  sensitive  and  important  of  all  deci- 
sions away  from  them.  I  could  more  easily  be  persuaded  that  manda- 
tory sentences  of  death,  without  the  intervening  and  ameliorating 
impact  of  lay  jurors,  are  so  arbitrary  and  doctrinaire  that  they  vio- 
late the  Constitution.  The  very  inf  requency  of  death  penalties  imposed 
by  jurors  attests  their  cautious  and  discriminating  reservation  of  that 
penalty  for  the  most  extreme  cases.  I  had  thought  that  nothing  was 
clearer  in  history,  as  we  noted  in  McGautha  one  year  ago,  than  the 
American  abhorrence  of  "the  common-law  rule  imposing  a  manda- 
tory death  sentence  on  all  convicted  murderers."  402  U.S.,  at  198.  As 
the  concurring  opinion  of  Mr.  Justice  Marshall  shows,  ante,  at  339, 
the  19th  century  movement  away  from  mandatory  death  sentences 
marked  an  enlightened  introduction  of  flexibilit}^  into  the  sentencing 
process.  It  recognized  that  individual  culpability  is  not  always  meas- 
ured b}^  the  category  of  the  crime  committed.  This  change  in  sen- 
tencing practice  was  greeted  by  the  Court  as  a  humanizing  develop- 
ment. I  do  not  see  how  this  history  can  be  ignored  and  how  it  can  be 
suggested  that  the  Eighth  Amendment  demands  the  elimination  of 
the  most  sensitive  feature  of  the  sentencing  system. 

Since  there  is  no  majority  of  the  Court  on  the  ultimate  issue  pre- 
sented in  these  cases,  the  future  of  capital  punishment  in  this  coun- 
try has  been  left  in  an  uncertain  limbo.  Rather  than  providing  a  final 
and  unambiguous  answer  on  the  basic  constitutional  question,  the  col- 
lective impact  of  the  majority's  ruling  is  to  demand  an  undetermined 
measure  of  change  from  the  various  state  legislatures  and  the  Con- 
gress. While  I  cannot  endorse  the  process  of  decisionmaking  that  has 
yielded  today's  result  and  the  restraints  that  that  result  imposes  on 
legislative  action,  I  am  not  altogether  displeased  that  legislative  bodies 
have  been  given  the  opportunity,  and  indeed  unavoidable  responsibil- 
ity, to  make  a  thorough  re-evaluation  of  the  entire  subject  of  capital 
punishment.  If  todays  opinions  demonstrate  nothing  else,  they  starkly 
show  that  this  is  an  area  where  legislatures  can  act  far  more  effectively 
than  courts. 

Quite  apart  from  the  limitations  of  the  Eighth  Amendment  itself, 
the  preference  for  legislative  action  is  justified  by  the  inability  of  the 
courts  to  participate  in  the  debate  at  the  level  where  the  controversy 
is  focused.  The  case  against  capital  punishment  is  not  the  product 
of  leffal  dialectic,  but  rests  primarily  on  factual  claims,  the  truth  of 
whirh  cannot  be  tested  by  conventional  judicial  processes.  The  five 
opinions  in  support  of  the  judgments  differ  in  many  respects,  but 
they  share  a  willingness  to  make  sweeping  factual  assertions,  unsup- 
ported by  empirical  data,  concerning  the  manner  of  imposition  and 
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effectiveness  of  capital  punishment  in  this  country.  Legislatures  will 
have  the  opportunity  to  make  a  more  penetrating  study  of  these  claims 
with  the  familiar  and  effective  tools  available  to  them  as  they  are  not 
to  us. 

Mi:.  Justice  Black  mi  x.  dissenting. 

To  reverse  the  judgments  in  these  eases  is,  of  course,  the  easy  choice. 
It  is  easier  to  strike  the  balance  in  favor  of  life  and  against  death.  It 
is  comforting  to  relax  in  the  thoughts — perhaps  the  rationalizations — 
that  this  is  the  compassionate  decision  for  a  maturing  society;  that 
this  is  the  moral  and  the  <feright"  thing  to  do :  that  thereby  we  convince 
ourselves  that  we  are  moving  down  the  road  toward  human  decency; 
that  we  value  life  even  though  that  life  has  taken  another  or  others 
or  has  grievously  scarred  another  or  others  and  their  families;  and 
that  We  are  less  barbaric  than  we  were  in  1879,  or  in  1890,  or  in  1910, 
or  in  1947,  or  in  1958,  or  in  1963,  or  a  year  ago,  in  1971,  when  Wilker- 
son,  Kemmler,  Weems,  Francis,  Trop,  Rudolph,  and  McGcmtha  were 
respectively  decided. 

This,  for  me,  is  good  argument,  and  it  makes  some  sense.  But  it  is 
good  argument  and  it  makes  sense  only  in  a  legislative  and  executive 
wav  and  not  as  a  judicial  expedient.  As  I  have  said  above,  were  I  a 
legislator,  I  would  do  all  I  could  to  sponsor  and  to  vote  for  legislation 
abolishing  the  death  penalty.  There — on  the  Legislative  Branch  of  the 
State  or  Federal  Government,  and  secondarily,  on  the  Executive 
Branch — is  where  the  authority  and  responsibility  for  this  kind  of 
action  lies.  The  authority  should  not  be  taken  over  by  the  judiciary  in 
the  modern  guise  of  an  Eighth  Amendment  issue. 

Although  personally  I  may  rejoice  at  the  Court's  result,  I  find  it 
difficult  to  accept  or  to  justify  as  a  matter  of  history,  of  law,  or  of 
constitutional  pronouncement.  I  fear  the  Court  has  overstepped.  It 
has  sought  and  has  achieved  an  end. 

Mr.  Justice  Powell,  with  whom  The  Ctiiee  Justice,  Mr.  Justice 
Blackmun,  and  Mr.  Justice  Eehnquist  join,  dissenting. 

Certainly  the  claim  is  justified  that  this  criminal  sanction  falls 
more  heavily  on  the  relatively  impoverished  and  underprivileged  ele- 
ments of  society.  The  "have-nots"  in  every  society  always  have  been 
subject  to  greater  pressure  to  commit  crimes  and  to  fewer  constraints 
than  their  more  affluent  fellow  citizens.  This  is,  indeed,  a  tragic  by- 
product of  social  and  economic  deprivation,  but  it  is  not  an  argu- 
ment of  constitutional  proportions  under  the  Eighth  or  Fourteenth 
Amendment.  The  same  discriminatory  impact  argument  could  be  made 
with  equal  force  and  logic  with  respect  to  those  sentenced  to  prison 
terms.  The  Due  Process  Clause  admits  of  no  distinction  between  the 
deprivation  of  "life"  and  the  deprivation  of  "liberty."  If  discrimina- 
tory impact  renders  capital  punishment  cruel  and  unusual,  it  likewise 
renders  invalid  most  of  the  prescribed  penalties  for  crimes  of  violence. 
The  root  causes  of  the  higher  incidence  of  criminal  penalties  on  "mi- 
norities and  the  poor"  will  not  be  cured  by  abolishing  the  system  of 
penalties.  Nor,  indeed,  could  any  society  have  a  viable  system  of 
criminal  justice  if  sanctions  were  abolished  or  ameliorated  because 
ttldst  of  those  who  commit  crimes  happen  to  be  underprivileged.  The 
basic  problem  results  not  from  the  penalties  imposed  for  criminal 
conduct  but  from  social  and  economic  factors  that  have  plagued  hu- 
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manity  since  the  beginning  of  recorded  history,  frustrating  all  efforts 
to  create  in  any  country  at  any  time  the  perfect  society  in  which  there 
are  no  "poor,"  no  "minorities"  and  no  "underprivileged."  The  causes 
underlying  this  problem  are  unrelated  to  the  constitutional  issue  before 
the  Court. 

Although  not  presented  by  any  of  the  petitioners  today,  a  different 
argument,  premised  on  the  Equal  Protection  Clause,  might  well  be 
made.  If  a  Negro  defendant,  for  instance,  could  demonstrate  that  mem- 
bers of  his  race  Avere  being  singled  out  for  more  severe  punishment 
than  others  charged  with  the  same  offense,  a  constitutional  violation 
might  be  established.  This  was  the  contention  made  in  Maxwell  v. 
Bishop,  398  F.  2d  138  (CA8  1968),  vacated  and  remanded  on  other 
grounds,  398  U.S.  262  (1970),  in  which  the  Eighth  Circuit  was  asked 
to  issue  a  writ  of  habeas  corpus  setting  aside  a  death  sentence  imposed 
on  a  Negro  defendant  convicted  of  rape.  In  that  case  substantial  statis- 
tical evidence  was  introduced  tending  to  show  a  pronounced  dispro- 
portion in  the  number  of  Negroes  receiving  death  sentences  for  rape 
in  parts  of  Arkansas  and  elsewhere  in  the  South.  That  evidence  was 
not  excluded  but  was  found  to  be  insufficient  to  show  discrimination 
in  sentencing  in  Maxwell's  trial.  Mr.  Justice  Blackmun,  then  sitting 
on  the  Court  of  Appeals  for  the  Eight  Circuit  concluded : 

"The  petitioner's  argument  is  an  interesting  one  and  we  are  not  dis- 
posed to  say  that  it  could  not  have  some  validity  and  weight  in  cer- 
tain situations.  Like  the  trial  court,  however  ...  we  feel  that  the  argu- 
ment does  not  have  validity  and  pertinent  application  to  Maxwell's 
case. 

"We  are  not  yet  ready  to  condemn  and  upset  the  result  reached  in 
every  case  of  a  Negro  rape  defendant  in  the  State  of  Arkansas  on  the 
basis  of  broad  theories  of  social  and  statistical  injustice.  .  .  . 

"We  do  not  say  that  there  is  no  ground  for  suspicion  that  the  death 
penalty  for  rape  may  have  been  discriminatorily  applied  over  the 
decades  in  that  large  area  of  states  whose  statutes  provide  for  it.  There 
are  recognizable  indicators  of  this.  But  .  .  .  improper  state  practice 
of  the  past  does  not  automatically  invalidate  a  procedure  of  the  pres- 
ent. .  .  at  146-148. 

I  agree  that  discriminatory  application  of  the  death  penalty  in  the 
past,  admittedly  indefensible,  is  no  justification  for  holding  today 
that  capital  punishment  is  invalid  in  all  cases  in  which  sentences  were 
handed  out  to  members  of  the  class  discriminated  against.  But  Max- 
well does  point  the  way  to  a  means  of  raising  the  equal  protection  chal- 
lenge that  is  more  consonant  with  precedent  and  the  Constitution's 
mandates  than  the  several  courses  pursued  by  today's  concurring 
opinions. 

In  two  of  the  cases  before  us  today  juries  imposed  sentences  of  death 
after  convictions  for  rape.  In  these  oases  we  are  urged  to  hold  that  even 
if  capital  punishment  is  permissible  for  some  crimes,  it  is  a  cruel  and 
unusual  punishment  for  this  crime.  [However],  nothing  in  the  history 
of  the  Cruel  and  Unusual  Punishments  Clause  indicates  that  it  may 
properly  be  utilized  by  the  judiciary  to  strike  down  punishments — au- 
thorized by  legislatures  and  imposed  by  juries — in  any  but  the  extraor- 
dinary case.  This  Court  is  not  empowered  to  sit  as  a  court  of  sen- 
tencing review,  implementing  the  personal  views  of  its  members  on 
the  proper  role  of  penology.  To  do  so  is  to  usurp  a  function  committed 
to  the  Legislative  Branch  and  beyond  the  power  and  competency  of 
this  Court. 
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Operating  within  those  narrow  limits,  I  find  it  quite  impossible  to 
declare  the  death  sentence  grossly  excessive  for  all  rapes.  Rape  is 
widely  recognized  as  among  the  most  serious  of  violent  crimes,  as 
witnessed  by  the  very  fact  that  it  is  punishable  by  death  in  1G  States 
and  by  life  imprisonment  in  most  other  States.  The  several  reasons 
why  rape  stands  so  high  on  the  list  of  serious  crimes  are  well  known  : 
It  is  widely  viewed  as  the  most  atrocious  of  intrusions  upon  the  privacy 
and  dignity  of  the  victim  ;  never  is  the  crime  committed  accidentally; 
rarely  can  it  be  said  to  be  unpremeditated;  often  the  victim  suffers 
serious  physical  injury;  the  psychological  impact  can  often  be  as  great 
as  the  physical  consequences ;  in  a  real  sense,  the  threat  of  both  types  of 
in  jury  is  always  present.  For  these  reasons,  and  for  the  reasons  arguing 
against  abolition  of  the  death  penalty  altogether,  the  excessiveness 
rationale  provides  no  basis  for  rejection  of  the  penalty  for  rape  in  all 
cases. 

It  is  important  to  keep  in  focus  the  enormity  of  the  step  undertaken 
by  the  Court  today.  Not  only  does  it  invalidate  hundreds  of  state  and 
federal  laws,  it  deprives  those  jurisdictions  of  the  power  to  legislate 
with  respect  to  capital  punishment  in  the  future,  except  in  a  manner 
consistent  with  the  cloudily  outlined  views  of  those  Justices  who  do 
not  purport  to  undertake  total  abolition.  Nothing  short  of  an  amend- 
ment to  the  United  States  Constitution  can  reverse  the  Court's  judg- 
ments. Meanwhile,  all  flexibility  is  foreclosed.  The  normal  democratic 
process,  as  well  as  the  opportunities  for  the  several  States  to  respond 
to  the  will  of  their  people  expressed  through  ballot  referenda  (as  in 
Massachusetts,  Illinois,  and  Colorado) ,  is  now  shut  off. 

Mr.  Justice  Rehnquist,  with  whom  The  Chief  Justice,  Mr.  Jus- 
tice Blackmun,  and  Mr.  Justice  Powell  join,  dissenting. 

Whatever  its  precise  rationale,  today's  holding  necessarily  brings 
into  sharp  relief  the  fundamental  question  of  the  role  of  judicial 
review  in  a  democratic  society.  How  can  government  by  the  elected 
representatives  of  the  people  co-exist  with  the  power  of  the  federal 
judiciary,  whose  members  are  constitutionally  insulated  from  respon- 
siveness to  the  popular  will,  to  declare  invalid  laws  duly  enacted  by 
the  popular  branches  of  government  ? 

While  overreaching  by  the  Legislative  and  Executive  Branches  may 
result  in  the  sacrifice  of  individual  protections  that  the  Constitution 
was  designed  to  secure  against  action  of  the  State,  judicial  over- 
reaching may  result  in  sacrifice  of  the  equally  important  right  of  the 
people  to  govern  themselves.  The  Due  Process  and  Equal  Protection 
Clauses  of  the  Fourteenth  Amendment  were  "never  intended  to 
destroy  the  States'  power  to  govern  themselves."  Black,  J.,  in  Oregon 
v.  M'dchell^OO  U.S.  112, 126  (1970). 

The  very  nature  of  judicial  review,  as  pointed  out  by  Justice  Stone 
in  his  dissent  in  the  Butler  case,  makes  the  courts  the  least  subject  to 
Madisonian  check  in  the  event  that  they  shall,  for  the  best  of  motives, 
expand  judicial  authority  beyond  the  limits  contemplated  by  the 
Framers.  It  is  for  this  reason  that  judicial  self-restraint  is  surely  an 
implied,  if  not  an  expressed,  condition  of  the  grant  of  authority  of 
judicial  review.  The  Court's  holding  in  these  cases  has  been  reached, 
I  believe,  in  complete  disregard  of  that  implied  condition. 
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Gregg  v.  Georgia,  426  U.S.  918  (1976)* 

CERTIORARI  TO  THE  SUPREME  COURT  OF  GEORGIA 

No.  74-6257.  Argued  March  31,  1976— Decided  July  2,  1976 

Mr.  Justice  Stewart,  Mr.  Justice  Powell,  and  Mr.  Justice 
Stevens  announced  the  judgment  of  the  Court  and  filed  an  opinion 
delivered  by  Mr.  Justice  Stewart. 

The  issue  in  this  case  is  whether  the  imposition  of  the  sentence  of 
death  for  the  crime  of  murder  under  the  law  of  Georgia  violates  the 
Eighth  and  Fourteenth  Amendments. 

II 

Before  considering  the  issues  presented  it  is  necessary  to  understand 
the  Georgia  statutory  scheme  for  the  imposition  of  the  death  penalty. 
The  Georgia  statute,  as  amended  after  our  decision  in  Furman  v. 
Georgians  U.S.  238  (1972),  retains  the  death  penalty  for  six  cate- 
gories of  crime :  murder,  kidnapping  for  ransom  or  where  the  victim 
is  harmed,  armed  robbery,  rape,  treason,  and  aircraft  hijacking.  The 
capital  defendant's  guilt  or  innocence  is  determined  in  the  traditional 
manner,  either  by  a  trial  judge  or  a  jury,  in  the  first  stage  of  a 
bifurcated  trial. 

If  trial  is  by  jury,  the  trial  judge  is  required  to  charge  lesser 
included  offenses  when  they  are  supported  by  any  view  of  the  evidence. 
After  a  verdict,  finding,  or  plea  of  guilty  to  a  capital  crime,  a  presen- 
tence hearing  is  conducted  before  whomever  made  the  determination 
of  guilt.  The  sentencing  procedures  are  essentially  the  same  in  both 
bench  and  jury  trials.  At  the  hearing, 

"the  judge  [or  jury]  shall  hear  additional  evidence  in  extenuation, 
mitigation,  and  aggravation  of  punishment,  including  the  record 
of  any  prior  criminal  convictions  and  pleas  of  guilty  or  pleas  of 
nolo  contendere  of  the  defendant,  or  the  absence  of  any  prior 
conviction  and  pleas :  Provided,  however,  that  only  such  evidence 
in  aggravation  as  the  State  has  made  known  to  the  defendant  prior 
to  his  trial  shall  be  admissible.  The  judge  [or  jury]  shall  also  hear 
argument  by  defendant  or  his  counsel  and  the  prosecuting  at- 
torney .  .  .  regarding  the  punishment  to  be  imposed."  §  27-2503. 
(Supp.  1975.) 

The  defendant  is  accorded  substantial  latitude  as  to  the  types  of  evi- 
dence that  he  may  introduce.  Evidence  considered  during  the  guilt 
stage  may  be  considered  during  the  sentencing  stage  without  being 
resubmitted. 

In  the  assessment  of  the  appropriate  sentence  to  be  imposed  the 
judge  is  also  required  to  consider  or  to  include  in  his  instructions  to 
the  jury  "any  mitigating  circumstances  or  aggravating  circumstances 
otherwise  authorized  by  law  and  any  of  [10]  statutory  aggravating 
circumstances  which  may   be  supported  by  the  evidence.  .  . 

♦Stewart.  Powell,  and  Stevens,  ,TJ..  announced  the  judgment  of  the  Court  and  filed 
an  opinion  delivered  by  Stewart,  J.  Burger.  C.  J.,  and  Rehnquist,  J.,  filed  a  statement 
concurring  in  the  judgment.  White,  J.,  filed  an  opinion  concurring  in  the  judgment,  in 
which  Burger,  C.  J.,  and  Rehnquist,  J.,  joined.  Blackmun,  J.,  filed  a  statement  con- 
curring in  the  judgment.  Brennan  and  Marshall,  JJ.,  filed  dissenting  opinions. 
[Syllabus] 
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£  27-2534.1  (b)  (Supp.  1975).  The  scope  of  the  nonstatutory  aggravat- 
ing or  mitigating  circumstances  is  not  delineated  in  the  statute.  Before 
a  convicted  defendant  may  he  sentenced  to  death,  however,  except  in 
cases  of  treason  or  aircraft  hijacking,  the  jury,  or  the  trial  judge  in 
cases  tried  without  a  jury,  must  find  beyond  a  reasonable  doubt  one 
of  the  10  aggravating  circumstances  specified  in  the  statute.  The  sen- 
tence of  death  may  be  imposed  only  if  the  jury  (or  judge)  finds  one 
of  the  statutory  aggravating  circumstances  and  then  elects  to  impose 
that  sentence.  §26-3102  (Supp.  1975).  If  the  verdict  is  death  the 
jury  or  judge  must  specify  the  aggravating  circumstance (s)  found 
^  2 7-2534.1  (c).  (Supp.  1075.)  In  jury  cases,  the  trial  judge  is  bound 
by  the  jury's  recommended  sentence.  §§  26-3102, 27-2514  (Supp.  1975  ) . 

In  addition  to  the  conventional  appellate  process  available  in  all 
criminal  cases,  provision  is  made  for  special  expedited  direct  review 
by  the  Supreme  Court  of  Georgia  of  the  appropriateness  of  imposing 
the  sentence  of  death  in  the  particular  case.  The  court  is  directed  to 
consider  "the  punishment  as  well  as  any  errors  enumerated  by  way  of 
appeal,"  and  to  determine  : 

"(1)  Whether  the  sentence  of  death  was  imposed  under  the 

influence  of  passion,  prejudice,  or  any  other  arbitrary  factor,  and 
"  (2)  Whether,  in  cases  other  than  treason  or  aircraft  hijacking 

the  evidence  supports  the  jury's  or  judge's  finding  of  a  statutory 

aggravating  circumstance  as  enumerated  in  section  27.2534.1(b) 

and 

"(3)  Whether  the  sentence  of  death  is  excessive  or  dispropor- 
tionate to  the  penalty  imposed  in  similar  cases,  considering  both 
the  crime  and  the  defendant."  §27-2537  (Supp.  1975). 
If  the  court  affirms  a  death  sentence,  it  is  required  to  include  in  its 
decision  reference  to  similar  cases  that  it  has  taken  into  consideration. 
§  27-2537 (e). 

A  transcript  and  complete  record  of  the  trial,  as  well  as  a  separate 
report  by  the  trial  judge,  are  transmitted  to  the  court  for  its  use  in 
reviewing  the  sentence.  §  27-2537 (a)  (1972) .  The  report  is  in  the  form 
of  a  six  and  one-half  page  questionnaire,  designed  to  elicit  informa- 
tion about  the  defendant,  the  crime,  and  the  circumstances  of  the  trial. 
It  requires  the  trial  judge  to  characterize  the  trial  in  several  ways 
designed  to  test  for  arbitrariness  and  disproportionality  of  sentence. 
Included  in  the  report  are  responses  to  detailed  questions  concerning 
the  quality  of  the  defendant's  representation,  whether  race  played  a 
role  in  the  trial,  and,  whether,  in  the  trial  court's  judgment,  there  was 
any  doubt  about  the  defendant's  guilt  or  the  appropriateness  of  the 
sentence.  A  copy  of  the  report  is  served  upon  defense  counsel.  Under 
its  special  review  authority  the  court  may  either  affirm  the  death 
sentence  or  remand  the  case  for  resentencing.  In  cases  in  which  the 
death  sentence  is  affirmed  there  remains  the  possibility  of  executive 
clemency. 

Ill 

We  address  initially  the  basic  contention  that  the  punishment  of 
death  for  the  crime  of  murder  is,  under  all  circumstances,  "cruel  and 
unusual"  in  violation  of  the  Eighth  and  Fourteenth  Amendments  of 
the  Constitution.  [UJntil  Furman  v.  Georgia,  the  Court  never  con- 
fronted squarely  the  fundamental  claim  that  the  punishment  of  death 
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always,  regardless  of  the  enormity  of  the  offense  or  the  procedure  fol- 
lowed in  imposing  the  sentence,  is  cruel  and  unusual  punishment  in 
violation  of  the  Constitution.  Although  this  issue  was  presented  and 
addressed  in  Furman,  it  was  not  resolved  by  the  Court.  Four  Justices 
would  have  held  that  capital  punishment  is  not  unconstitutional  per 
se;  two  Justices  would  have  reached  the  opposite  conclusion;  and 
three  Justices,  while  agreeing  that  the  statutes  then  before  the  Court 
were  invalid  as  applied,  left  open  the  question  whether  such  punish- 
ment may  ever  be  imposed.  We  now  hold  that  the  punishment  of 
death  does  not  invariably  violate  the  Constitution. 

It  is  clear  from  the  foregoing  precedents  that  the  Eighth  Amend- 
ment has  not  been  regarded  as  a  static  concept.  As  Chief  Justice  War- 
ren said,  in  an  oft-quoted  phrase,  "[t]he  Amendment  must  draw  its 
meaning  from  the  evolving  standards  of  decency  that  mark  the 
progress  of  a  maturing  society."  Trop  v.  Dulles,  [356  U.S.  86,]  at  101. 
(1958).  Thus,  an  assessment  of  contemporary  values  concerning  the 
infliction  of  a  challenged  sanction  is  relevant  to  the  application  of  the 
Eighth  Amendment. 

The  petitioners  in  the  capital  cases  before  the  Court  today  renew 
the  ''standards  of  decency"  argument,  but  developments  during  the 
four  years  since  Furman  have  undercut  substantially  the  assumptions 
upon  which  their  argument  rested.  Despite  the  continuing  debate, 
dating  back  to  the  19th  century,  over  the  morality  and  utility  of  capi- 
tal punishment,  it  is  now  evident  that  a  large  proportion  of  American 
society  continues  to  regard  it  as  an  appropriate  and  necessary  criminal 
sanction. 

The  most  marked  indication  of  society's  endorsement  of  the  death 
penalty  for  murder  is  the  legislative  response  to  Furman.  The  legis- 
latures of  at  least  35  States  have  enacted  new  statutes  that  provide  for 
the  death  penalty  for  at  least  some  crimes  that  result  in  the  death  of 
another  person.  And  the  Congress  of  the  United  States,  in  1974, 
enacted  a  statute  providing  the  death  penalty  for  aircraft  piracy  that 
results  in  death.  These  recently  adopted  statutes  have  attempted  to 
address  the  concerns  expressed  by  the  Court  in  Furman  primarily  (i) 
by  specifying  the  factors  to  be  weighed  and  the  procedures  to  be  fol- 
lowed in  deciding  when  to  impose  a  capital  sentence,  or  (ii)  by  making 
the  death  penalty  mandatory  for  specified  crimes.  But  all  of  the  post- 
Furman  statutes  make  clear  that  capital  punishment  itself  has  not 
been  rejected  by  the  elected  representatives  of  the  people. 

[W]e  cannot  say  that  the  judgment  of  the  Georgia  legislature  that 
capital  punishment  may  be  necessary  in  some  cases  is  clearly  wrong. 
Considerations  of  federalism,  as  well  as  respect  for  the  ability  of  a 
legislature  to  evaluate,  in  terms  of  its  particular  state  the  moral  con- 
sensus concerning  the  death  penalty  and  its  social  utility  as  a  sanction, 
require  us  to  conclude,  in  the  absence  of  more  convincing  evidence, 
that  the  infliction  of  death  as  a  punishment  for  murder  is  not  without 
justification  and  thus  is  not  unconstitutionally  severe. 

We  hold  that  the  death  penalty  is  not  a  form  of  punishment  that 
may  never  be  imposed,  regardless  of  the  circumstances  of  the  offense, 
regardless  of  the  character  of  the  offender,  and  regardless  of  the  pro- 
cedure followed  in  reaching  the  decision  to  impose  it. 

We  now  consider  whether  Georgia  may  impose  the  death  penalty 
on  the  petitioner  in  this  case. 

80-576 — 77  17 
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While  Furman  did  not  hold  that  the  infliction  of  the  doath  penalty 
per  se  violates  the  Constitution's  ban  on  cruel  and  unusual  punish- 
ments, it  did  recognize  that  the  penalty  of  death  is  different  in  kind 
from  any  other  punishment  imposed  under  our  system  of  criminal 
justice.  Because  of  the  uniqueness  of  the  death  penalty,  Fwrman  held 
that  it  could  not  be  imposed  under  sentencing  procedures  that  created 
a  substantial  risk  that  it  would  be  inflicted  in  an  arbitrary  and 
capricious  manner. 

Furman  mandates  that  where  discretion  is  afforded  a  sentencing 
body  on  a  matter  so  grave  as  the  determination  of  whether  a  human 
life  should  be  taken  or  spared,  that  discretion  must  be  suitably  directed 
and  limited  so  as  to  minimize  the  risk  of  wholly  arbitrary  and 
capricious  action. 

If  an  experienced  trial  judge,  who  daily  faces  the  difficult  task  of 
imposing  sentences,  has  a  vital  need  for  accurate  information  about  a 
defendant  and  the  crime  he  committed  in  order  to  be  able  to  impose  a 
rational  sentence  in  the  typical  criminal  case,  then  accurate  sentencing 
information  is  an  indispensable  prerequisite  to  a  reasoned  determina- 
tion of  whether  a  defendant  shall  live  or  die  by  a  jury  of  people  who 
may  never  before  have  made  a  sentencing  decision. 

Jury  sentencing  has  been  considered  desirable  in  capital  cases  in 
order  "to  maintain  a  link  between  contemporary  community  values 
and  the  penal  system — a  link  without  which  the  determination  of 
punishment  could  hardly  reflect  'the  evolving  standards  of  decency 
that  mark  the  progress  of  a  maturing  society.'  "  But  it  creates  special 
problems.  Much  of  the  information  that  is  relevant  to  the  sentencing 
decision  may  have  no  relevance  to  the  question  of  guilt,  or  may  even 
be  extremely  prejudicial  to  a  fair  determination  of  that  question.  This 
problem,  however,  is  scarcely  insurmountable.  Those  who  have  studied 
the  question  suggest  that  a  bifurcated  procedure — one  in  which  the 
question  of  sentence  is  not  considered  until  the  determination  of  guilt 
has  been  made — is  the  best  answer. 

[T]he  concerns  expressed  in  Furman  that  the  penalty  of  death  not 
be  imposed  in  an  arbitrary  or  capricious  manner  can  be  met  by  a 
carefully  drafted  statute  that  ensures  that  the  sentencing  authority  is 
given  adequate  information  and  guidance.  As  a  general  proposition 
these  concerns  are  best  met  by  a  sj'stem  that  provides  for  a  bifurcated 
proceeding  at  which  the  sentencing  authority  is  apprised  of  the  infor- 
mation relevant  to  the  imposition  of  sentence  and  provided  with 
standards  to  guide  its  use  of  the  information. 

The  basic  concern  of  Furman  centered  on  those  defendants  who 
were  being  condemned  to  death  capriciously  and  arbitrarily.  Under 
the  procedures  before  the  Court  in  that  case,  sentencing  authorities 
were  not  directed  to  give  attention  to  the  nature  or  circumstances  of 
the  crime  committed  or  to  the  character  or  record  of  the  defendant. 
Left  unguided.  juries  imposed  the  death  sentence  in  a  way  that  could 
only  be  called  freakish.  The  new  Georgia  sentencing  procedures,  by 
eontiast,  focus  the  jury's  attention  on  the  particularized  nature  of 
the  crime  and  the  particularized  characteristics  of  the  individual 
defendant.  While  the  jury  is  permitted  to  consider  any  aggravating 
or  mitigating  circumstances,  it  must  find  and  identify  at  least  one 
statutory  aggravating  factor  before  it  may  impose  a  penalty  of  death. 
In  this  way  the  jury's  discretion  is  channeled.  No  longer  can  a  jury 
wantonly  and  freakishly  impose  the  death  sentence;  it  is  always  cir- 
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cumscribed  by  the  legislative  guidelines.  In  addition,  the  review  func- 
tion of  the  Supreme  Court  of  Georgia  affords  additional  assurance 
that  the  concerns  that  prompted  our  decision  in  Furman  are  not  pres- 
ent to  any  significant  degree  in  the  Georgia  procedure  applied  here. 

For  the  reasons  expressed  in  this  opinion,  we  hold  that  the  statutory 
system  under  which  Gregg  was  sentenced  to  death  does  not  violate  the 
Constitution.  Accordingly,  the  judgment  of  the  Georgia  Supreme 
Court  is  affirmed. 

Mr.  Justice  White,  with  whom  The  Chief  Justice  and  Mr.  Jus- 
tice Kehxquist  join,  concurring  in  the  judgment. 

Petitioner's  argument  that  there  is  an  unconstitutional  amount  of 
discretion  in  the  system  which  separates  those  suspects  who  receive 
the  death  penalty  from  those  who  receive  life  imprisonment,  a  lesser 
penalty,  or  are  acquitted  or  never  charged,  seems  to  be  in  final  analysis 
an  indictment  of  our  entire  system  of  justice.  Petitioner  has  argued, 
in  effect,  that  no  matter  how  effective  the  death  penalty  may  be  as  a 
punishment,  government,  created  and  run  as  it  must  be  by  humans,  is 
inevitably  incompetent  to  administer  it.  This  cannot  be  accepted  as  a 
proposition  of  constitutional  law.  Imposition  of  the  death  penalty  is 
surely  an  awesome  responsibility  for  any  system  of  justice  and  those 
who  participate  in  it.  Mistakes  will  be  made  and  discriminations  will 
occur  which  will  be  difficult  to  explain.  However,  one  of  society's  most 
basic  tasks  is  that  of  protecting  the  lives  of  its  citizens  and  one  of  the 
most  basic  ways  in  which  it  achieves  the  task  is  through  criminal  laws 
against  murder.  I  decline  to  interfere  with  the  manner  in  which  Geor- 
gia has  chosen  to  enforce  such  laws  on  what  is  simply  an  assertion  of 
lack  of  faith  in  the  ability  of  the  system  of  justice  to  operate  in  a 
fundamentally  fair  manner. 

Mr.  Justice  Brexxax,  dissenting. 

The  opinions  of  Mr.  Justice  Stewart,  Mr.  Justice  Powell,  and 
Mr.  Justice  Stevexs  today  hold  that  "evolving  standards  of  decency" 
require  focus  not  on  the  essence  of  the  death  penalty  itself  but  pri- 
marily upon  the  procedures  emp^ed  by  the  State  to  single  out 
persons  to  suffer  the  penalty  of  death.  Those  opinions  hold  further 
that,  so  viewed,  the  Clause  invalidates  the  mandatory  infliction  of  the 
death  penalty  but  not  its  infliction  under  sentencing  procedures  that 
Mr.  Justice  Stewart,  Mr.  Justice  Powell,  and  Mr.  Justice  Stevexs 
conclude  adequately  safeguard  against  the  risk  that  the  death  penalty 
was  imposed  in  an  arbitrarv  and  capricious  manner. 

In  Furman  v.  Georgia,  408  U.S.  238,  257  (1972),  I  read  "evolving 
standards  of  decency*'  as  requiring  focus  upon  the  essence  of  the  death 
penalty  itself  and  not  primarily  or  solely  upon  the  procedures  under 
which  the  determination  to  inflict  the  penalty  upon  a  particular  person 
was  made. 

This  Court  inescapably  has  the  duty,  as  the  ultimate  arbiter  of  the 
meaning  of  our  Constitution,  to  say  whether,  when  individuals  con- 
demned to  death  stand  before  our  Bar,  "moral  concepts"  require  us 
to  hold  that  the  law  has  progressed  to  the  point  where  we  should 
declare  that  the  punishment  of  death,  like  punishments  on  the  rack, 
the  screw  and  the  wheel,  is  no  longer  morally  tolerable  in  our  civilized 
society.  Mv  opinion  in  Furman  v.  Georgia  concluded  that  our  civili- 
zation and  the  law  had  progressed  to  this  point  and  that  therefore  the 
punishment  of  death,  for  whatever  crime  and  under  all  circumstances. 
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is  "cruel  and  unusual"  in  violation  of  the  Eighth  and  Fourteenth 
Amendments  of  the  Constitution.  I  shall  not  again  canvass  the  reasons 
that  led  to  that  conclusion.  I  emphasize  only  that  foremost  among  the 
"moral  concepts"  recognized  in  our  cases  and  inherent  in  the  Clause  is 
the  primary  moral  principle  that  the  State,  even  as  it  punishes,  must 
treat  its  citizens  in  a  manner  consistent  with  their  intrinsic  worth  as 
human  beings — a  punishment  must  not  be  so  severe  as  to  be  degrading 
to  human  dignity.  A  judicial  determination  whether  the  punishment 
of  death  comports  with  human  dignity  is  therefore  not  only  permitted 
but  compelled  by  the  Clause.  408  U.S., "at  270. 

Death  is  not  only  an  unusually  severe  punishment,  unusual  in  its 
pain,  in  its  finality,  and  in  its  enormity,  but  it  serves  no  penal  purpose 
more  effectively  than  a  less  severe  punishment  ;  therefore  the  principle 
inherent  in  the  Clause  that  prohibits  pointless  infliction  of  excessive 
punishment  when  less  severe  punishment  can  adequately  achieve  the 
same  purposes  invalidates  the  punishment. 

I  concur  in  the  judgments  in  No.  75-5491,  Woodson  v.  North  Caro- 
lina, and  No.  75-5844,  Roberts  v.  Louisiana,  that  set  aside  the  death 
sentences  imposed  under  the  North  Carolina  and  Louisiana  death 
sentence  statutes  as  violative  of  the  Eighth  and  Fourteenth  Amend- 
ments. 

I  dissent,  however,  from  the  judgments  in  No.  74-6257,  Gregg  v. 
Georgia,  No.  75-5706,  Profjzt  v.  Florida,  and  No.  75-5394,  Jurek  v. 
Texas,  insofar  as  each  upholds  the  death  sentences  challenged  in  those 
cases.  I  would  set  aside  the  death  sentences  imposed  in  those  cases  as 
violative  of  the  Eighth  and  Fourteenth  Amendments. 

Mr.  Justice  Marshall,  dissenting. 

The  death  penalty,  unnecessary  to  promote  the  goal  of  deterrence  or 
to  further  any  legitimate  notion  of  retribution,  is  an  excessive  penalty 
forbidden  by  the  Eighth  and  Fourteenth  Amendments.  I  respectfully 
dissent  from  the  Court's  judgment  upholding  the  sentences  of  death 
imposed  upon  the  petitioners  in  these  cases. 

Proffitt  v.  Florida,  96  S.  Ct.  2960  (1976) 

CERTIORARI  TO  THE  SUPREME  COURT  OF  FLORIDA 

No.  75-5706.  Argued  March  31,  1976— Decided  July  2,  1976 

Mr.  Justice  Stewart,  Mr.  Justice  Powell,  and  Mr.  Justtce 
Stevens  announced  the  judgment  of  the  Court  and  filed  an  opinion 
delivered  by  Mr.  Justice  Powell. 

The  issue  presented  by  this  case  is  whether  the  imposition  of  the 
sentence  of  death  for  the  crime  of  murder  under  the  law  of  Florida 
violates  the  Eighth  and  Fourteenth  Amendments. 

The  jury  found  the  defendant  guilty  as  charged.  Subsequently,  as 
provided  by  Florida  law,  a  separate  hearing  was  held  to  determine 
whether  the  petitioner  should  be  sentenced  to  death  or  to  life  imprison- 
ment. Under  the  state  law  that  decision  turned  on  whether  certain 
statutorv  aggravating  circumstances  surrounding  the  crime  out- 
weighed any  statutory  mitigating  circumstances  found  to  exist. 

The  jury  returned  an  advisory  verdict  recommending  the  sentence 
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of  death.  The  trial  judge  ordered  an  independent  psychiatric  evalua- 
tion of  the  petitioner,  the  results  of  which  indicated  that  the  petitioner 
was  not,  then  or  at  the  time  of  the  murder,  mentally  impaired.  The 
judge  then  sentenced  the  petitioner  to  death.  In  his  written  findings 
supporting  the  sentence,  the  judge  found  as  aggravating  circum- 
stances that  (1)  the  murder  was  premeditated  and  occurred  in  the 
course  of  a  felony  (burglary)  ;  (2)  the  petitioner  has  the  propensity 
to  commit  murder;  (3)  the  murder  was  especially  heinous,  atrocious, 
and  cruel;  and  (4)  the  petitioner  knowingly,  through  his  intentional 
act,  created  a  great  risk  of  serious  bodily  harm  and  death  to  many 
persons.  The  judge  also  found  specifically  that  none  of  the  statutory 
mitigating  circumstances  existed.  The  Supreme  Court  of  Florida 
affirmed. 

The  petitioner  argues  that  the  imposition  of  the  death  penalty 
under  any  circumstances  is  cruel  and  unusual  punishment  in  violation 
of  the  Eighth  and  Fourteenth  Amendments.  TTe  reject  this  argument 
for  the  reasons  stated  today  in  Gregg  v.  Georgia. 

In  response  to  Furman  v.  Georgia,  408  U.S.  238  (1972),  the  Florida 
Legislature  adopted  new  statutes  that  authorize  the  imposition  of  the 
death  penalty  on  those  convicted  of  first-degree  murder.  At  the  same 
time  Florida  adopted  a  new  capital-sentencing  procedure,  patterned 
in  large  part  on  the  Model  Penal  Code.  Under  the  new  statute,  if  a 
defendant  is  found  guilty  of  a  capital  offense,  a  separate  evidentiary 
hearing  is  held  before  the  trial  judge  and  jury  to  determine  his  sen- 
tence. Evidence  may  be  presented  on  any  matter  the  judge  deems 
relevant  to  sentencing  and  must  include  matters  relating  to  certain 
legislatively  specified  aggravating  and  mitigating  circumstances.  Both 
the  prosecution  and  the  defense  may  present  argument  on  whether  the 
death  penalty  shall  be  imposed. 

At  the  conclusion  of  the  hearing  the  jury  is  directed  to  consider 
"fw]hether  sufficient  mitigating  circumstances  exist  .  .  .  which  out- 
weigh aggravating  circumstances  found  to  exist  ;  and  .  .  .  [b]ased  on 
those  considerations,  whether  the  defendant  should  be  sentenced  to  life 
[imprisonment]  or  death/'  The  jury's  verdict  is  determined  by 
majority  vote.  It  is  only  advisory;  the  actual  sentence  is  determined 
by  the  trial  judge.  The  Florida  Supreme  Court  has  stated,  however, 
that  "[i]n  order  to  sustain  a  sentence  of  death  following  a  jury  rec- 
ommendation of  life,  the  facts  suggesting  a  sentence  of  death  should 
be  so  clear  and  convincing  that  virtually  no  reasonable  person  could 
differ." 

The  trial  judge  is  also  directed  to  weigh  the  statutory  aggravating 
and  mitigating  circumstances  when  he  determines  the  sentence  to  be 
imposed  on  a  defendant.  The  statute  requires  that  if  the  trial  court 
imposes  a  sentence  of  death,  "it  shall  set  forth  in  writing  its  findings 
upon  which  the  sentence  of  death  is  based  as  to  the  facts:  (a)  ft] hat 
sufficient  f statutory]  aggravating  circumstances  exist  .  .  .  and  (b) 
ft] hat  there  are  insufficient  f statutory]  mitigating  circumstances  .  .  . 
to  outweigh  the  aggravating  circumstances. " 

The  statute  provides  for  automatic  review  by  the  Supreme  Court  of 
Florida  of  all  cases  in  which  a  death  sentence  has  been  imposed.  The 
law  differs  from  that  of  Georgia  in  that  it  does  not  require  the  court 
to  conduct  any  specific  form  of  review.  Since,  however,  the  trial  judge 
must  justify  the  imposition  of  death  sentence  with  written  findings, 
meaningful  appellate  review  of  each  sentence  is  made  possible,  and  the 
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Supreme  Court  of  Florida,  like  its  Georgia  counterpart,  considers  its 
function  to  bo  to  "guarantee  .  .  .  that  the  [aggravating  and  mitigat- 
ing] reasons  present  in  one  case  will  reach  a  similar  result  to  that 
readied  under  similar  circumstances  in  another  case.  .  .  .  If  a  defend- 
ant is  sentenced  to  die,  this  Court  can  review  that  case  in  li^lit  of  the 
other  decisions  and  determine  whether  or  not  the  punishment  is  too 
great."  State  v.  Dfaon,  283  So.  2d  1. 10  (1073) . 

On  their  face  these  procedures,  like  those  used  in  Georgia,  appear 
to  meet  the  constitutional  deficiencies  identified  in  Furman.  The  sen- 
tencing authority  in  Florida,  the  trial  judge,  is  directed  to  weigh  eight 
aggravating  factors  against  seven  mitigating  factors  to  determine 
whether  the  death  penalty  shall  be  imposed.  This  determination  re- 
quires the  trial  judge  to  focus  on  the  circumstances  of  the  crime  and 
the  character  of  the  individual  defendant.  He  must,  inter  alia,  consider 
whether  the  defendant  has  a  prior  criminal  record,  whether  the  de- 
fendant acted  under  duress  or  under  the  influence  of  extreme  mental 
or  emotional  disturbance,  whether  the  defendant's  role  in  the  crime 
was  that  of  a  minor  accomplice,  and  whether  the  defendant's  youth 
argues  in  favor  of  a  more  lenient  sentence  than  might  otherwise  be 
imposed.  The  trial  judge  must  also  determine  whether  the  crime  was 
committed  in  the  course  of  one  of  several  enumerated  felonies,  whether 
it  was  committed  for  pecuniary  gain,  whether  it  was  committed  to 
assist  in  an  escape  from  custody  or  to  prevent  a  lawful  arrest,  and 
whether  the  crime  was  especially  heinous,  atrocious,  or  cruel.  To 
answer  these  questions,  which  are  not  unlike  those  considered  by  a 
Georgia  sentencing  jury,  compare  Gregg  v.  State,  the  sentencing  judge 
must  focus  on  the  individual  circumstances  of  each  homicide  and  each 
defendant. 

Under  Florida's  capital -sentencing  procedures,  in  sum.  trial  judges 
are  given  specific  and  detailed  guidance  to  assist  them  in  deciding 
whether  to  impose  a  death  penalty  or  imprisonment  for  life.  Moreover, 
their  decisions  are  reviewed  to  ensure  that  they  are  consistent  with 
other  sentences  imposed  in  similar  circumstances.  Thus,  in  Florida,  as 
in  Georgia,  it  is  no  longer  true  that  there  is  "  'no  meaningful  basis  for 
distinguishing  the  few  cases  in  which  Tthe  death  penalty]  is  imposed 
from  the  many  cases  where  it  is  not.'  "  Gregq  v.  Georgia,  quoting 
Furman  v.  Georgia.  408  U.S.,  at  313  (White,  J.,  concurring).  On  its 
face  the  Florida  system  thus  satisfies  the  constitutional  deficiencies 
identified  in  Furman. 

Florida,  like  Georgia,  has  responded  to  Furman  bv  enacting;  legis- 
lation that  passes  constitutional  muster.  That  legislation  provides  that 
after  a  nerson  is  convicted  of  first-degree  murder,  there  shall  be  an 
informed,  focused,  guided,  and  objective  inquiry  into  the  question 
whether  ho  should  be  sentenced  to  death.  If  a  death  sentence  is  im- 
posed, the  Sentencing  authority  articulates  in  writing  the  statutory 
nv) sons  that  led  to  its  decision.  Those  reasons,  and  the  evidence  sup* 
porting  them,  are  conscientiously  reviewed  bv  a  court  which,  because 
of  its  statewide  jurisdiction,  can  assure  consistency,  fairness,  and 
rationnlitv  in  the  evenhanded  operation  of  the  state  law.  As  in 
Georgia,  this  system  serves  to  assure  that  sentences  of  death  will  not 
bp  "wantonly"  or  "freakishly"  imposed.  See  Furman  v.  Georaia,  408 
U.S.,  at  310  (Stewart,  J.,  concurring).  Accordingly,  the  judgment 
before  us  is  affirmed. 

It  ?'.<?  .90  ordered, 
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Jurek  v.  Texas,  96  S.  Ct.  2950  (1976) 

CERTIORARI  TO  THE  COURT  OF  CRIMINAL  APPEALS  OF  TEXAS 

Xo.  75-5394.  Argued  March  30,  1976— Decided  July  2,  1976 

Mr.  Justice  Stewart,  Mr.  Justice  Powell,  and  Mr.  Justice 
Stevens  announced  the  judgment  of  the  Court  and  filed  an  opinion 
delivered  by  Mr.  Justice  Stevens. 

The  issue  in  this  case  is  whether  the  imposition  of  the  sentence  of 
death  for  the  crime  of  murder  under  the  law  of  Texas  violates  the 
Eighth  and  Fourteenth  Amendments  to  the  Constitution. 

Texas  law  requires  that  if  a  defendant  has  been  convicted  of  a  capi- 
tal offense,  the  trial  court  must  conduct  a  separate  sentencing  proceed- 
ing before  the  same  jury  that  tried  the  issue  of  guilt.  Any  relevant  evi- 
dence may  be  introduced  at  this  proceeding,  and  both  prosecution  and 
defense  may  present  argument  for  or  against  the  sentence  of  death. 
The  jury  is  then  presented  with  two  (sometimes  three)  questions,  the 
answers  to  which  determine  whether  a  death  sentence  will  be  imposed. 

During  the  punishment  phase  of  the  petitioner's  trial,  several  wit- 
nesses for  the  State  testified  to  the  petitioner's  bad  reputation  in  the 
community.  The  petitioner's  father  countered  with  testimony  that  the 
petitioner  had  always  been  steadily  employed  since  he  had  left  school 
and  that  he  contributed  to  his  family's  support. 

The  jury  then  considered  the  two  statutory  questions  relevant  to  this 
case:  (1)  whether  the  evidence  established  beyond  a  reasonable  doubt 
that  the  murder  of  the  deceaseel  was  committed  deliberately  and  with 
the  reasonable  expectation  that  the  death  of  the  deceased  or  another 
would  result,  and  (2)  whether  the  evidence  established  beyond  a  rea- 
sonable doubt  that  there  was  a  probability  that  the  defendant  would 
commit  criminal  acts  of  violence  that  would  constitute  a  continuing 
threat  to  society.  The  jury  unanimously  answered  yes  to  both  ques- 
tions, and  the  judge,  therefore,  in  accorelance  with  the  statute,  sen- 
tenced the  petitioner  to  death.  The  Court  of  Criminal  Appeals  of 
Texas  affirmed  the  judgment. 

The  petitioner  argues  that  the  imposition  of  the  death  penalty  under 
any  circumstances  is  cruel  and  unusual  punishment  in  violation  of  the 
Eighth  and  Fourteenth  Amendments.  TTe  reject  this  argument  for  the 
reasons  stated  today  in  Gregg  v.  Georgia. 

While  Texas  has  not  adopted  a  list  of  statutory  aggravating  cir- 
cumstances the  existence  of  which  can  justify  the  imposition  of  the 
death  penalty  as  have  Georgia  and  Florida,  its  action  in  narrowing 
the  categories  of  murders  for  which  a  death  sentence  may  ever  be 
imposed  serves  much  the  same  purpose. 

[I]n  essence,  the  Texas  statute  requires  that  the  jury  find  the  exist- 
ence of  a  statutory  aggravating  circumstance  before  the  death  penalty 
may  be  imposed.  So  far  as  consideration  of  aggravating  circumstances 
is  concerned,  therefore,  the  principal  difference  between  Texas  and 
the  other  two  States  is  that  the  death  penalty  is  an  available  sentenc- 
ing option — even  potentially — for  a  smaller  class  of  murders  in  Texas. 
Otherwise  the  statutes  are  similar.  Each  requires  the  sentencing 
authority  to  foens  on  the  particularized  nature  of  the  crime. 
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But  a  sentencing  system  that  allowed  the  jury  to  consider  only 
aggravating  circumstances  would  almost  certainly  fall  short  of  pro- 
viding the  individualized  sentencing  determination  that  we  today 
have  held  in  Woodson  v.  North  Carolina  to  be  required  by  the  Eighth 
and  Fourteenth  Amendments.  For  such  a  system  would  approach  the 
mandatory  laws  that  we  today  hold  unconstitutional  in  Woodson  and 
Roberts  v.  Louisiana.  A  jury  must  be  allowed  to  consider  on  the  basis 
of  all  relevant  evidence  not  only  why  a  death  sentence  should  be  im- 
posed, but  also  why  it  should  not  be  imposed. 

Thus,  in  order  to  meet  the  requirement  of  the  Eighth  and  Four- 
teenth Amendments,  a  capital-sentencing  system  must  allow  the  sen- 
tencing authority  to  consider  mitigating  circumstances. 

Texas  law  essentiall}'  requires  that  one  of  five  aggravating  circum- 
stances be  found  before  a  defendant  can  be  found  guilty  of  capital- 
murder,  and  that  in  considering  whether  to  impose  a  death  sentence 
the  jury  may  be  asked  to  consider  whatever  evidence  of  mitigating 
circumstances  the  defense  can  bring  before  it.  It  thus  appears  that,  as 
in  Georgia  and  Florida,  the  Texas  capital-sentencing  procedure  guides 
and  focuses  the  jury's  objective  consideration  of  the  particularized 
circumstances  of  the  individual  offense  and  the  individual  offender 
before  it  can  impose  a  sentence  of  death. 

As  in  the  Georgia  and  Florida  cases,  however,  the  petitioner  con- 
tends that  the  substantial  legislative  changes  that  Texas  made  in 
response  to  this  Court's  Farm  an  decision  are  no  more  than  cosmetic  in 
nature  and  have  in  fact  not  eliminated  the  arbitrariness  and  caprice  of 
the  system  held  in  Furman  to  violate  the  Eighth  and  Fourteenth 
Amendments. 

We  conclude  that  Texas'  capital-sentencing  procedures,  like  those 
of  Georgia  and  Florida,  do  not  violate  the  Eighth  and  Fourteenth 
Amendments.  By  narrowing  its  definition  of  capital  murder,  Texas 
has  essentially  said  that  there  must  be  at  least  one  statutory  aggravat- 
ing circumstance  in  a  first-degree  murder  case  before  a  death  sentence 
may  even  be  considered.  By  authorizing  the  defense  to  bring  before 
the  jury  at  the  separate  sentencing  hearing  whatever  mitigating  cir- 
cumstances relating  to  the  individual  defendant  can  be  adduced,  Texa= 
has  insured  that  the  sentencing  jury  will  have  adequate  guidance  to 
enable  it  to  perform  its  sentencing  function.  By  providing  prompt 
judicial  review  of  the  Jury's  decision  in  a  court  with  statewide  juris- 
diction, Texas  has  provided  a  means  to  promote  the  evenhanded, 
rational,  and  consistent  imposition  of  death  sentences  under  law.  Be- 
r-ause  this  system  serves  to  assure  that  sentences  of  death  will  not  be 
"wantonly"  or  "freakishly''  imposed,  it  does  not  violate  the  Constitu- 
tion. Furman  v.  Georgia. 408  U.S..  at  310  (Stewart,  J.,  concurring). 
Accordingly,  the  judgment  of  the  Texas  Court  of  Criminal  Appeals 
is  affirmed. 

>Voodsox  et  al.  v.  North  Carolixa.  06  S.  Ct  2978  (1976) 

CERTIORARI  TO  THE  SUPREME  COURT  OE  NORTH  CAROLINA 

Xo.  75-54.01.  Argued  March  31.  1976— Decided  July  2,  1976 

Mr.  Justice  Stewart.  Mr.  Justtce  Powell,  and  Mr.  Justice 
Stevens  announcod  the  judgment  of  the  Court  and  filed  an  opinion 
delivered  by  Mr.  Justice  Stfwart. 
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The  question  in  this  case  is  whether  the  imposition  of  a  death  sen 
tence  for  the  crime  of  first-degree  murder  under  the  law  of  North 
Carolina  violates  the  Eighth  and  Fourteenth  Amendments. 

The  petitioners  argue  that  the  imposition  of  the  death  penalty  under 
any  circumstances  is  cruel  and  unusual  punishment  in  violation  of  the 
Eighth  and  Fourteenth  Amendments.  We  reject  this  argument  for  the 
reasons  stated  today  in  Gregg  v.  Georgia. 

The  North  Carolina  General  Assembly  in  1974  followed  the  court's 
lead  and  enacted  a  new  statute  that  was  essentially  unchanged  from 
the  old  one  except  that  it  made  the  death  penalty  mandatory.  The 
statute  now  reads  as  follows : 

"Murder  in  the  -first  and  second  degree  defined;  punishment. — A 
murder  which  shall  be  perpetrated  by  means  of  poison,  lying  in  wait, 
imprisonment,  starving,  torture,  or  by  any  other  kind  of  willful,  delib- 
erate and  premeditated  killing,  or  which  shall  be  committed  in  the 
perpetration  or  attempt  to  perpetrate  any  arson,  rape,  robbery,  kid- 
napping, burglary  or  other  felony  shall  be  deemed  to  be  murder  in  the 
first  degree  and  shall  be  punished  with  death.  All  other  kinds  of  mur- 
der shall  be  deemed  murder  in  the  second  degree,  and  shall  be  punished 
by  imprisonment  for  a  term  of  not  less  than  two  years  nor  more  than 
life  imprisonment  in  the  State's  prison."  N.C.  Gen.  Stat.  §  14-17 
(Cum.  Supp.  1975). 

It  was  under  this  statute  that  the  petitioners,  who  committed  their 
crime  on  June  3,  1974,  were  tried,  convicted,  and  sentenced  to  death. 
The  issue,  like  that  explored  in  Furman,  involves  the  procedure  em- 
ployed by  the  State  to  select  persons  for  the  unique  and  irreversible 
penalty  of  death. 

Although  it  seems  beyond  dispute  that,  at  the  time  of  the  Furman 
decision  in  1972,  mandatory  death  penalty  statutes  had  been  renounced 
by  American  juries  and  legislatures,  there  remains  the  question 
whether  the  mandatory  statutes  adopted  by  North  Carolina  and  a 
number  of  other  States  following  Furman  evince  a  sudden  reversal  of 
societal  values  regarding  the  imposition  of  capital  punishment.  In  view 
of  the  persistent  and  unswerving  legislative  rejection  of  mandatory 
death  penalty  statutes  beginning  in  1838  and  continuing  for  more  than 
130  years  until  Furman,  it  seems  evident  that  the  posb-Furman  enact- 
ments reflect  attempts  by  the  States  to  retain  the  death  penalty  in  a 
form  consistent  with  the  Constitution,  rather  than  a  renewed  societal 
acceptance  of  mandatory  death  sentencing.  The  fact  that  some  States 
have  adopted  mandator}'  measures  following  Furman  while  others 
have  legislated  standards  to  guide  jury  discretion  appears  attributable 
to  diverse  readings  of  this  Court's  multi-opinioned  decision  in  that 
case. 

It  is  now  well  established  that  the  Eighth  Amendment  draws  much 
of  its  meaning  from  "the  evolving  standards  of  decency  that  mark  the 
progress  of  a  maturing  society."  Trop  v.  Dulles,  356  U.S.,  at  101  (plu- 
rality opinion).  As  the  above  discussion  makes  clear,  one  of  the  most 
significant  developments  in  our  society's  treatment  of  capital  punish- 
ment has  been  the  rejection  of  the  common-law  practice  of  inexorably 
imposing  a  death  sentence  upon  every  person  convicted  of  a  speci- 
fied offense.  North  Carolina's  mandatory  death  penalty  statute  for 
first-decree  murder  departs  markedly  from  contemporary  standards 
respecting  the  imposition  of  the  punishment  of  death  and  thus  cannot 
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he  applied  consistently  with  the  Eighth  and  Fourteenth  Amendments' 
requirement  that  the  State's  power  to  pnnish  "be  exercised  within  the 
limits  of  civilized  standards." 

A  separate  deficiency  of  North  Carolina's  mandatory  death  sentence 
statute  is  its  failture  to  provide  a  constitutionally  tolerable  response 
to  Furmam?8  rejection  of  unbridled  jury  discretion  in  the  imposition 
of  capital  sentences.  Central  to  the  limited  holding  in  Fwrmtm  was  the 
conviction  that  the  vesting  of  standardless  sentencing  power  in  the  jury 
violated  the  Eighth  and  Fourteenth  Amendments. 

It  is  argued  that  North  Carolina  has  remedied  the  inadequacies  of 
the  death  penalty  statutes  held  unconstitutional  in  Furman  by  with- 
drawing all  sentencing  discretion  from  juries  in  capital  cases.  But 
when  one  considers  the  long  and  consistent  American  experience  with 
the  death  penalty  in  first-degree  murder  cases,  it  becomes  evident  that 
mandatory  statutes  enacted  in  response  to  Fur-man  have  simply 
papered  over  the  problem  of  unguided  and  unchecked  jury  discretion. 

North  Carolina's  mandatory  death  penalty  statute4  provides  no 
standards  to  guide  the  jury  in  its  inevitable  exercise  of  the  power  to 
determine  which  first-degree  murderers  shall  live  and  which  shall  die. 
And  there  is  no  way  under  the  North  Carolina  law  for  the  judiciary 
to  check  arbitrary  and  capricious  exercise  of  that  power  through  a 
review  of  death  sentences.  Instead  of  rationalizing  the  sentencing 
process,  a  mandatory  scheme  may  well  exacerbate  the  problem  identi- 
fied in  Furman  by  resting  the  penalty  determination  on  the  particular 
jury's  willingness  to  act  lawlessly.  While  a  mandatory  death  penalty 
statute  may  reasonably  be  expected  to  increase  the  number  of  persons 
sentenced  to  death,  it  does  not  fulfill  Furman  s  basic  requirement  by 
replacing  arbitrary  and  wanton  jury  discretion  with  objective  stand- 
ards to  guide,  regularize,  and  make  rationally  reviewable  the  process 
for  imposing  a  sentence  of  death. 

A  third  constitutional  shortcoming  of  the  North  Carolina  statute  is 
its  failure  to  allow  the  particularized  consideration  of  relevant  aspects 
of  the  character  and  record  of  each  convicted  defendant  before  the 
imposition  upon  him  of  a  sentence  of  death. 

While  the  prevailing  practice  of  individualizing  sentencing  determi- 
nations generally  reflects  simplv  enlightened  policy  rather  than  a 
constitutional  imperative,  we  believe  that  in  capital  cases  the  funda- 
mental respect  for  humanity  underlying  the  Eighth  Amendment,  see 
Trow  v.  Dulles,  356  U.S.,  at  100  (plurality  opinion),  requires  consid- 
eration of  the  character  and  record  of  the  individual  offender  and  the 
circumstances  of  the  particular  offense  as  a  constitutionally  indispens- 
able part  of  the  process  of  inflicting  the  penalty  of  death. 

For  the  reasons  stated,  we  conclude  that  the  death  sentences  imposed 
upon  the  petitioners  under  North  Carolina's  mandatory  death  sen- 
tence statute  violated  the  Eighth  and  Fourteenth  Amendments  and 
therefore  must  be  set  aside.  The  judgment  of  the  Supreme  Court  of 
North  Carolina  is  reversed  insofar  as  it  upheld  the  death  sentences 
irnposed  upon  the  petitioners,  and  the  case  is  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Mr.  Justice  White,  with  whom  The  Chief  Justice  and  Mr. 
Justice  TvEiixgrisT  join,  dissenting. 

The  issues  in  the  case  are  very  similar,  if  not  identical,  to  those  in 
Roberts  v.  Louisiana,  post.  For  the  reasons  stated  in  my  dissenting 
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opinion  in  that  case,  I  reject  petitioners'  arguments  that  the  death 
penalty  in  any  circumstances  is  a  violation  of  the  Eighth  Amendment 
and  that  the  North  Carolina  statute,  although  making  the  imposition 
of  the  death  penalty  mandatory  upon  proof  of  guilt  and  a  verdict  of 
first-degree  murder,  will  nevertheless  result  in  the  death  penalty  be- 
ing imposed  so  seldom  and  arbitrarily  that  it  is  void  under  Furman  v. 
Georgia.  As  is  also  apparent  from  my  dissenting  opinion  in  Roberts  v. 
Louisiana,  I  also  disagree  with  the  two  additional  grounds  which  the 
plurality  sua  sponte  offers  for  invalidating  the  North  Carolina  statute. 
I  would  affirm  the  judgment  of  the  North  Carolina  Supreme  Court. 

Mr.  Justice  Rehnquist,  dissenting. 

The  plurality  is  simply  mistaken  in  its  assertion  that  ["t]he  history 
of  mandatory  death  penalty  statutes  in  the  United  States  thus  reveals 
that  the  practice  of  sentencing  to  death  all  persons  convicted  of  a 
particular  offense  have  been  rejected  as  unduly  harsh  and  unworkably 
rigid." 

There  can  be  no  question  that  the  legislative  and  other  materials 
discussed  in  the  plurality's  opinion  show  a  widespread  conclusion  on 
the  part  of  state  legislatures  during  the  19th  century  that  the  penalty 
of  death  was  being  required  for  too  broad  a  range  of  crimes,  and  that 
these  legislatures  proceeded  to  narrow  the  range  of  crimes  for  which 
such  penalty  could  be  imposed.  If  this  case  involved  the  imposition  of 
the  death  penalty  for  an  offense  such  as  burglary  or  sodomy,  the  vir- 
tually unanimous  trend  in  the  legislatures  of  the  States  to  exclude  such 
offenders  from  liability  for  capital  punishment  might  bear  on  the 
plurality's  Eighth  Amendment  argument.  But  petitioners  were  con- 
victed of  first-degree  murder,  and  there  is  not  the  slightest  sug- 
gestion in  the  material  relied  upon  by  the  plurality  that  there  had 
been  any  turning  away  at  all,  much  less  any  such  unanimous  turning 
away,  from  the  death  penalty  as  a  punishment  for  those  guilty  of  first  - 
degree  murder.  The  legislative  narrowing  of  the  spectrum  of  capital 
crimes,  therefore,  while  very  arguably  representing  a  general  societal 
judgment  since  the  trend  was  so  widespread,  simply  never  reached  far 
enough  to  exclude  the  sort  of  aggravated  homicide  of  which  peti- 
tioners stand  convicted. 

Koberts  r.  Louisiana,  96  S.  Ct.  3001  (1976) 

CERTIORARI  TO  THE  SUPREME  COURT  OF  LOUISIANA 

No.  75-5844.  Argued  March  30-31,  1976— Decided  July  2,  1976 

Mr.  Justice  Stewart.  Mr.  Justice  Powell,  and  Mr.  Justice 
Stevens  announced  the  judgment  of  the  Court  and  filed  an  opinion 
delivered  by  Mr.  Justice  Stevens. 

The  question  in  this  case  is  whether  the  imposition  of  the  sentence 
of  death  for  the  crime  of  first-degree  murder  under  the  law  of  Lou- 
isiana violates  the  Eighth  and  Fourteenth  Amendments. 

The  jury  found  the  petitioner  guilty  as  charged.  As  required  by 
state  law,  the  trial  judge  sentenced  him  to  death.  The  Supreme  Court 
of  Louisiana  affirmed  the  judgment.  We  granted  certiorari  to  consider 
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whether  the  imposition  of  the  death  penalty  in  this  case  violates  the 
Eighth  and  Fourteenth  Amendments  of  the  United  States  Consti- 
tution. 

The  Louisiana  Legislature  in  L978  amended  the  state  statutes  relat- 
ing to  murder  and  the  death  penalty  in  apparent  response  to  this 
Court's  decision  in  Furman  v.  Georgia,  408  U.S.  238  (1972).  Before 
these  amendments,  Louisiana  law  defined  the  crime  of  "murder"  as  the 
killing  of  a  human  being  by  an  offender  with  a  specific  intent  to  kill  or 
to  inflict  great  bodily  harm,  or  by  an  offender  engaged  in  the  perpetra- 
tion or  attempted  perpetration  of  certain  serious  felonies,  even  with- 
out an  intent  to  kill.  The  jury  was  free  to  return  any  of  four  verdicts: 
guilty,  guilty  without  capital  punishment,  guilty  of  manslaughter  or 
not  guilty. 

The  petitioner  argues  that  the  imposition  of  the  death  penalty 
under  any  circumstances  is  cruel  and  unusual  punishment  in  violation 
of  the  Eighth  and  Fourteenth  Amendments.  We  reject  this  argument 
for  the  reasons  stated  today  in  Gregg  v.  Georgia. 

Louisiana,  like  North  Carolina,  has  responded  to  Furman  by  replac- 
ing discretionary  jury  sentencing  in  capital  cases  with  mandatory 
death  sentences.  Under  the  present  Louisiana  law,  all  persons  found 
guilty  of  first-degree  murder,  aggravated  rape,  aggravated  kidnap- 
ing, or  treason  are  automatically  sentenced  to  death. 

The  Louisiana  statute  thus  suffers  from  constitutional  deficiencies 
similar  to  those  identified  in  the  North  Carolina  statute  in  Woodson  v. 
North  Carolina,  ante.  As  in  North  Carolina,  there  are  no  standards  pro- 
vided to  guide  the  jury  in  the  exercise  of  its  power  to  select  those  first- 
degree  murderers  who  will  receive  death  sentences,  and  there  is  no 
meaningful  appellate  review  of  the  jury's  decision.  As  in  North  Caro- 
lina, death  sentences  are  mandatory  upon  conviction  for  first-degree 
murder.  Louisiana's  mandatory  death  sentence  law  employs  a  pro- 
cedure that  was  rejected  by  that  State's  legislature  130  years  ago  and 
that  subsequently  has  been  renounced  by  legislatures  and  juries  in 
every  jurisdiction  in  this  nation.  The  Eighth  Amendment,  which  draws 
much  of  its  meaning  from  "the  evolving  standards  of  decency  that 
mark  the  progress  of  a  maturing  society,"  Troy  v.  Dulles,  356  LT.S.  86, 
101  (plurality  opinion) ,  simply  cannot  tolerate  the  reintroduction  of  a 
practice  so  thoroughly  discredited. 

Accordingly,  we  find  that  the  death  sentence  imposed  upon  the  peti- 
tioner under  Louisiana's  mandatory  death  sentence  statute  violates 
the  Eighth  and  Fourteenth  Amendments  and  must  be  set  aside. 

It  is  so  ordered. 

Mr.  Justice  White,  with  whom  The  Chief  Justice,  Mr.  Justice 
Backmux,  and  Mr.  Justice  Rehnquist  join,  dissenting. 

The  difference  between  a  jury  having  and  not  having  the  lawful 
discretion  to  spare  the  life  of  the  defendant  is  apparent  and  funda- 
mental. It  is  undeniable  that  the  unfettered  discretion  of  the  jury  to 
save  the  defendant  from  death  was  a  major  contributing  factor  in  the 
developments  which  led  us  to  invalidate  the  death  penalty  in  Furman 
v.  Georgia.  This  factor  Louisiana  has  now  sought  to  eliminate  by  mak- 
ing the  death  penalty  compulsory  npon  a  verdict  of  guilty  in  first- 
degree  murder  cases.  As  I  see  it,  Ave  are  now  in  no  position  to  rule  that 
the  State's  present  law,  having  eliminated  the  overt  discretionary 
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power  of  juries,  suffers  from  the  same  constitutional  infirmities  which 
led  this  Court  to  invalidate  the  Georgia  death  penalty  statute  in 
Furman  v.  Georgia. 

Although  the  plurality  seemingly  makes  an  unlimited  pronounce- 
ment, it  actually  stops  short  of  invalidating  any  statute  making  death 
the  required  punishment  for  any  crime  whatsoever.  Apparently  there 
are  some  crimes  for  which  the  plurality  in  its  infinite  wisdom  will 
permit  the  States  to  require  the  death  sentence  to  be  imposed  without 
the  additional  procedures  which  its  opinion  seems  to  mandate.  There 
have  always  been  mandatory  death  penalties  for  at  least  some  crimes, 
and  the  legislatures  of  at  least  two  States  have  now  again  embraced 
this  approach  in  order  to  serve  what  they  deem  to  be  their  own  peno- 
logical goals. 

Furthermore,  the  plurality  upholds  the  capital  punishment  statute 
of  Texas,  under  which  capital  punishment  is  required  if  the  defendant 
is  found  guilty  of  the  crime  charged  and  the  jury  answers  two  addi- 
tional questions  in  the  affirmative.  Once  that  occurs,  no  discretion  is 
left  to  the  jury ;  death  is  mandatory.  Although  Louisiana  juries  are 
not  required  to  answer  these  precise  questions,  the  Texas  law  is  not 
constitutionally  distinguishable  from  the  Louisiana  system  under 
which  the  jury,  to  convict,  must  find  the  elements  of  the  crime,  includ- 
ing the  essential  element  of  intent  to  kill  or  inflict  great  bodily  harm, 
which,  according  to  the  instructions  given  in  this  case,  must  be 
felonious,  "that  is,  it  must  be  wrong  or  without  any  just  cause  or 
excuse." 

If  it  is  truly  the  case  that  Louisiana  juries  will  exercise  too  much 
discretion — and  I  do  not  agree  that  it  is — than  it  seems  strange  indeed 
that  the  statute  is  also  invalidated  because  it  purports  to  give  the  jury 
too  little  discretion  by  making  the  death  penalty  mandatory.  Further- 
more, if  there  is  danger  of  freakish  and  too  infrequent  imposition  of 
capital  punishment  under  a  mandatory  system  such  as  Louisiana's, 
there  is  very  little  ground  for  believing  that  juries  will  be  any  more 
faithful  to  their  instructions  under  the  Georgia  and  Florida  systems 
where  the  opportunity  is  much,  much  greater  for  juries  to  practice 
their  own  brand  of  unbridled  discretion. 


CHAPTER  16 


The  Death  Penalty,  Courts,  Legislatures  and  Executives 

Arthur  J.  Goldberg  * 

On  July  2,  1976,  the  Supreme  Court  upheld  the  constitutionality  of 
capital  punishment  for  murder  under  State  statutes  giving  juries 
discretion,  under  prescribed  guidelines  permitting  evidence  of  aggra- 
vating and  mitigating  circumstances,  in  deciding  whether  the  defend- 
ant should  be  sentenced  to  death. 

On  the  same  day,  the  Court  struck  down  as  unconstitutional  manda- 
tory death  sentences  for  murder  prescribed  by  State  statutes. 

Under  these  rulings  of  the  Court,  approximately  300  prisoners  now 
in  death  cells  in  a  number  of  States  will  be  subject  to  execution,  since 
their  sentences  are  in  conformity  with  the  statutes  upheld  by  the 
Court. 

There  are  also  presently  in  death  cells  about  the  same  number  of 
prisoners  (300)  sentenced  under  mandatory  statutes  declared  by  the 
Court  unconstitutional.  It  is  by  no  means  certain  that  the  latter  group 
will  be  automatically  re-sentenced  to  life  imprisonment.  It  is  a  moot 
question  whether  the  sentencing  procedures  in  these  States  can  be  re- 
vised as  to  these  prisoners  to  conform  to  the  requirement  of  the  Su- 
preme Court  for  imposition  of  the  death  penalty. 

Thirty-five  States  have  enacted  laws  of  one  or  the  other  of  the  two 
types  above  described.  It  is  quite  likely  that  in  the  wake  of  the  Su- 
preme Court  decision  others  will  follow  suit  and,  according  to  press 
accounts,  this  is  already  taking  place.  This  means  that  many  other  con- 
victed defendants  in  the  future  undoubtedly  will  be  sentenced  to  death 
under  statutes  upheld  by  the  Court. 

In  1963  I  filed  a  dissent  in  the  Supreme  Court  plainly  indicating 
that  in  my  opinion  the  death  penalty  constitutes  cruel  and  unusual 
punishment  in  violation  of  the  eighth  amendment  to  the  Constitution. 
I  adhere  to  this  view. 

Prior  to  Furman  v.  Georgia,  408  U.S.  238  (1972),  the  constitution- 
ality of  the  death  penalty  under  the  eighth  amendment  had  never  re- 
ceived explicit  consideration  by  the  Supreme  Court.  Indeed,  the  eighth 
amendment  itself  had  been  interpreted  and  discussed  at  length  on  only 
ten  occasions  in  the  Court's  history.  It  is  my  intention  to  review  briefly 
this  history,  giving  particular  attention  to  the  crucial  case  of  Weems  v. 
United  States,  217  U.S.  349  (1910),  in  order  to  support  my  conclusion 
that  the  death  penalty  is  invalid  under  the  ban  against  cruel  and 
unusual  punishments. 

Prior  to  Weems,  courts  interpreting  the  cruel  and  unusual  punish- 
ments clause  had  never  explicitly  considered  the  extent  to  which 
punishment  may  be  inflicted.  The  decided  cases,  by  and  large,  scruti- 
nized not  the  extent  of  punishment,  but  the  mode  of  inflicting  as- 
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sumedly  valid  punishments,  such  as  death  by  shooting  or  electrocution. 
The  first  significant  case  interpreting  the  eighth  amendment  was  WH- 
kerson  v.  Utah,  !>9  U.S.  130,  decided  in  1878.  Utah  was  at  that  time  a 
Federal  territory.  The  accused  had  been  found  guilty  by  a  territorial 
court  of  "willful,  malicious  and  premeditated  murder*'  and  sentenced 
"to  be  publicly  shot  until  .  .  .  dead."  lie  did  not  challenge  the  death 
penalty  as  such.  Rather,  he  argued  that  the  mode  of  execution  was  not 
authorized  by  (he  governing  statutes.  The  Court  held  that  it  was  au- 
thorized and  that  shooting  was  not  cruel  and  unusual.  In  arriving  at 
the  latter  conclusion,  the  Court  said: 

Difficulty  would  attend  the  effort  to  define  with  exactness  the  extent  of  the 
constitutional  provision  which  provides  that  cruel  and  unusual  punishments 
shall  not  be  inflicted ;  but  it  is  safe  to  affirm  that  punishments  of  torture  *  *  * 
and  all  others  in  the  same  line  of  unnecessary  cruelty,  are  forbidden  by  that 
amendment.  *  *  * 

The  next  significant  case.  In  re  Kemmler,  136  U.S.  436  (1890) ,  chal- 
lenged the  power  of  a  State  to  take  the  life  of  a  murderer  by  elec- 
trocution. It  was  not  then  contended,  and  in  the  opinion  of  the  Court, 
"it  could  not  be,  that  the  Eighth  Amendment  was  intended  to  apply  to 
the  States."  Id  at  446.  It  was  urged,  however,  that  the  due  process 
clause  of  the  fourteenth  amendment  prohibited  the  States  from  im- 
posing cruel  and  unusual  punishments.  The  Court  held  that  reversal 
would  be  proper  only  if  the  State  "had  committed  an  error  so  gross  as 
to  amount  in  law  to  a  denial  ...  of  due  process,"  136  XLS.  at  449,  and 
that  the  State's  conclusion  that  electrocution  Avas  a  most  humane  mode 
of  execution  was  not  such  an  error.  The  Court  repeated  the  paragraph 
from  WRkerson  quoted  above  and  added  the  following  dictum: 
"Punishments  are  cruel  when  they  involve  torture  or  a  lingering  death : 
but  the  punishment  of  death  is  not  cruel,  within  the  meaning  of  that 
word  as  used  in  the  Constitution.  It  implies  there  something  inhuman 
and  barbarous,  something  more  than  the  mere  extinguishment  of  life." 
Id,  at  447 

Two  years  after  Kemmler.  in  O'Neil  v.  Vermont,  144  tl'.S.  323 
(1892),  the  extent  of  the  imposed  punishment  was  challenged  in  the 
context  of  a  long  prison  term  and  heavy  fine,  and  the  Court  divided 
for  the  first  time  over  the  meaning  and  application  of  the  eighth 
amendment.  A  jury  had  found  O'Neil  guilty  of  307  separate  offenses 
of  illegally  selling  intoxicating  liquor,  under  a  statute  which  made 
each  sale  a  separate  offense.  He  was  sentenced  to  pa}-  an  aggregate  fine 
of  $6,140,  and  if  that  fine  were  not  paid  within  a  designated  period  of 
time,  "he  should  be  confined  at  hard  labor,  in  the  house  of  correc- 
tion *  *  *  for  the  term  of  19,914  days."  144  U.S.  at  330.  The  Court  de- 
clined to  consider  whether  this  punishment  was  cruel  and  unusual 
"been use  as  a  Federal  question,  it  is  not  assigned  as  error,  nor  even  sug- 
gested in  the  brief  *  *  *."  (Id.  at  331)  and  because,  in  any  event,  the 
eighth  amendment  did  not  apply  to  the  States. 

Justice  Field,  dissenting,  would  have  applied  the  eighth  amendment 
to  the  States  through  the  privileges  and  immunities  clause  of  the 
fourteenth  amendment.  Beyond  this,  in  interpreting  the  punishments 
clause  lie  rejected  the  traditional  reading  of  the  eighth  amendment 
which  would  limit  its  application  to  punishments  which  inflict  such 
torture  as  "were  at  one  time  inflicted  in  England."  Tie  stated  that ; 
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-  The  inhibition  is  directed,  not  only  against  punishments  of  the  character 
mentioned,  but  against  all  punishments  which  by  their  excessive  length  or 
severity  are  greatly  disproportioned  to  the  offenses  charged.  The  whole  inhibi- 
tion is  against  that  which  is  excessive  either  in  the  bail  required,  or  fine  im- 
posed, or  punishment  inflicted.  Id.  at  339-40. 

Justice  Field  concluded,  "[i]t  is  against  the  excessive  severity  of  the 
punishment,  as  applied  to  the  offenses  for  which  it  is  inflicted,  that  the 
inhibition  is  directed."  Id.  at  364.  Justices  Harlan  and  Brewer  would 
also  have  applied  the  eighth  amendment  to  the  States,  and  they  too 
deemed  the  penalty  in  issue  cruel  and  unusual. 

In  1910  in  Weems  v.  United  States,  217  U.S.  349,  the  Supreme  Court 
adopted  the  principles  of  interpretation  expressed  in  Justice  Field's 
dissent  in  O^Neil  and  stated  tests  for  determining  whether  a  punish- 
ment is  unconstitutional  under  the  eighth  amendment  by  virtue  of  its 
excess  or  severity.  In  Weems,  an  officer  of  the  United  States  Govern- 
ment of  the  Philippine  Islands  had  been  convicted  of  falsifying  a  pub- 
He  document  and  sentenced  to  15  years  of  cadena  temporal.  This 
ominous  sounding  punishment  of  Spanish  origin  condemned  the 
prisoner  to  hard  and  painful  labor  and  to  wear  chains  at  the  ankles 
and  wrists.  In  addition,  the  prisoner  was  to  suffer  "civil  interdiction" 
which  denied  him  the  rights  of  "parental  authority,  guardianship  of 
person  or  property,  participation  in  the  family  counsel,  marital  au- 
thority, the  administration  of  property,  and  the  right  to  dispose  of 
his  own  property  by  acts  inter  vivos."  He  was  also  subject  to  "surveil- 
lance" during  his  entire  lifetime. 

After  a  careful  analysis  of  the  historical  experience  which  formed 
the  basis  for  the  eighth  amendment,  the  Court,  in  an  opinion  written 
by  Justice  McKenna,  in  language  harking  back  to  Chief  Justice 
Marshall,  said : 

Legislation,  both  statutory  and  constitutional,  is  enacted,  it  it  true,  from  an 
experience  of  evils,  but  its  general  language  should  not,  therefore,  be  neces- 
sarily confined  to  the  form  that  evil  had  theretofore  taken.  Time  works  changes, 
brings  into  existence  new  conditions  and  purposes.  Therefore  a  principle  to  be 
vital  must  be  capable  of  wider  application  than  the  mischief  which  gave  it  birth. 
This  is  peculiarly  true  of  constitutions.  They  are  not  ephemeral  enactments, 
designed  to  meet  passing  occasions.  They  are,  to  use  the  words  of  Chief  Justice 
Marshall,  "designed  to  approach  immortality  as  nearly  as  human  institutions 
can  approach  it."  The  future  is  their  care  and  provision  for  events  of  good  and 
bad  tendencies  of  which  no  prophecy  can  be  made.  In  the  application  of  a  con- 
stitution, therefore,  our  contemplation  cannot  be  only  of  what  has  been  but  of 
what  may  be.  Under  any  other  rule  a  constitution  would  be  indeed  be  as  easy  of 
application  as  it  would  be  deficient  in  efficacy  and  power.  Its  general  principles 
would  have  little  value  and  be  converted  by  precedent  into  impotent  and  lifeless 
formulas.  Rights  declared  in  words  might  be  lost  in  reality.  Id.  at  373. 

After  analyzing  the  earlier  authorities,  including  a  case  decided  in 
1689  where  the  King's  Bench  struck  down  a  30,000-pound  fine  for 
assault  as  "excessive  and  exorbitant,  against  Magna  Chaita.  the  com- 
mon right  of  the  subject,  and  the  law  of  the  land,"  217  U.S.  at  376. 
citing  Lord  Devonshire's  Case.  11  St.  Tr.  1354. 1372  (1689),  the  Court 
stated  that  "[t]he  clause  of  the  Constitution  in  the  opinion  of  learned 
commentators  may  be  therefore  progressive,  and  is  not  fastened  to  the 
obsolete  but  may  acquire  meaning  as  public  opinion  becomes  enlight- 
ened by  a  humane  justice."  217  U.S.  at  378. 

In  setting  out  the  standards  for  applying  the  cruel  and  unusual 
punishments  clause,  the  Court,  of  course,  disci  aimed  the  right 
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to  assert  a  judgment  against  that  of  the  legislature,  of  the  expediency  of  the  laws, 
or  the  right  to  oppose  the  judicial  power  to  the  legislative  power  to  define  crimes 
and  fix  their  punishment .  .  .  [because]  for  the  proper  exercise  of  such  power  there 
must  be  a  comprehension  of  all  that  the  legislature  did  or  could  take  into  account, 
that  is,  a  consideration  of  the  mischief  and  the  remedy.  Id.  at  378. 

The  States  have  a  "wide  range  of  power,-'  admitted  the  Court,  "to 
adapt  [their]  penal  laws  to  conditions  as  they  may  exist  and  punish 
the  crimes  of  men  according  to  their  forms  and  frequency."  Id. 

The  Court  examined  the  penalty  in  question  against  the  evil  sought 
to  be  mitigated,  however,  and  concluded  that  the  punishment  was  cruel 
and  unusual.  By  imposing  a  less  severe  sentence,  the  State  would  suffer 
nothing  and  lose  no  power.  "The  purpose  of  punishment  is  fulfilled, 
crime  is  repressed  by  penalties  of  just,  not  tormenting,  severity,  and 
its  repetition  is  prevented,  and  hope  is  given  for  the  reformation  of  the 
criminal."  Id.  at  381. 

The  Weems  decision,  then,  stands  as  the  turning  point  in  the  inter- 
pretation and  application  of  the  cruel  and  unusual  punishments  clause. 
It  clearly  recognized  that  not  only  the  mode  of  inflicting  punishment 
but  also  the  extent  or  severity  of  punishment  is  subject  to  scrutiny 
under  the  eighth  amendment.  In  light  of  its  antecedents,  it  may  be  read 
as  recognizing  the  following  tests  for  determining  the  constitutionality 
of  State  imposed  punishment : 

(1)  Giving  full  weight  to  reasonable  legislative  findings,  a  punish- 
ment is  cruel  and  unusual  if  a  less  severe  one  can  as  effectively  achieve 
the  permissible  ends  of  punishment  such  as  deterrence,  isolation,  re- 
habilitation or  whatever  the  contemporary  society  considers  the  per- 
missible objective  of  punishment.  See  id.  at  371-73,  380-81.  See  also 
Furman  v.  Georgia,  ±08  U.S.  238,  342-45  (1972). 

(2)  Regardless  of  its  effectiveness  in  achieving  the  permissible  end  of 
punishment,  a  punishment  is  cruel  and  unusual  if  it  offends  the  con- 
temporary sense  of  decency.  See  217  U.S.  at  375. 

(3)  Regardless  of  its  effectiveness  in  achieving  the  permissible  ends 
of  punishment,  a  punishment  is  cruel  and  unusual  if  the  evil  it  pro- 
duces is  disproportionately  higher  than  the  harm  it  seeks  to  prevent. 
See  id.  at  367,  385-87. 

While  the  Supreme  Court  up  to  1963  had  never  explicitly  considered 
whether,  and  under  what  circumstances,  the  eighth  and  fourteenth 
amendments  proscribed  the  imposition  of  the  death  penalty,  the  Court 
had,  of  course,  implicitly  decided  in  every  case  affirming  a  capital  con- 
viction that  the  death  penalty  was  constitutional. 

I  thought,  under  these  circumstances,  the  time  was  ripe  in  1963  for 
the  Court  to  request  argument  and  explicitly  consider  this  most  im- 
portant issue  in  an  adversary  setting.  I  was  convinced  that  what- 
ever may  be  said  of  times  past,  the  evolving  standards  of  decency  that 
mark  the  progress  of  our  maturing  society  now  condemned  as  barbaric 
and  inhuman  the  deliberate,  institutionalized  taking  of  human  life  by 
the  State. 

I  therefore  circulated  a  memorandum  to  my  brethren  on  the  sub- 
ject of  capital  punishment,  in  which  I  stated  my  conviction  that  the 
death  penalty  is  proscribed  by  the  eighth  and  fourteenth  amendments 
to  the  United  States  Constitution.  My  concern  with  this  important  sub- 
ject was  not  new;  it  arose  from  a  study  of  capital  punishment  during 
many  years  while  I  was  at  the  bar.  This  concern  was  accentuated  dur- 
ing my  service  on  the  Court  by  the  number  of  cases  on  the  Court's  con- 
ference lists  seeking  review  by  certiorari  of  death  penalty  sentences. 
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The  Supreme  Court  has  long  been  concerned  with  the  infliction  of 
the  death  penalty.  Years  ago,  Mr.  Justice  Jackson  writing  for  the 
Court  in  Stein  v.  New  York,  346  U.S.  156,  196  (1953),  said,  "[w]hen 
the  penalty  is  death,  we,  like  State  court  judges,  are  tempted  to  strain 
the  evidence  and,  even  in  close  cases,  the  law  in  order  to  give  a  doubt- 
fully condemned  man  another  chance."  346  U.S.  156,  196  (1953).  As 
Justice  Jackson  correctly  pointed  out,  this  concern  with  death  pen- 
alty cases  is  not  peculiar  to  the  Supreme  Court;  it  is  shared  by  all 
courts,  State  and  Federal,  which  are  charged  with  the  responsibility  of 
imposing  and  reviewing  this  awesome  sentence. 

In  my  memorandum  to  the  conference,  I  reviewed  the  history  of  the 
death  penalty  in  our  country  and  expressed  certain  observations  re- 
lating to  its  constitutionality,  many  of  which  were  influenced  and  in- 
spired by  Weems  v.  United  States.  Research  disclosed  that  many  na- 
tions of  the  Western  world  had  abolished  the  death  penalty,  and  that 
even  where  not  abolished,  it  was  not  generally  practiced.  Those  that 
had  abolished  it  rarely,  if  ever,  restored  it,  and  the  trend  at  that  time 
was  unmistakably  in  the  direction  of  abolition.  Moreover,  even  in  this 
country,  several  States  had  abolished  the  death  penalty. 

Public  opinion  polls  did  not  then  show  strong  feelings  in  favor  of 
retaining  the  death  penalty,  although  there  was  a  close  division  among 
the  public  in  the  polls  taken  on  the  subject.  Recently  the  polls  reflect 
greater  public  support  for  the  death  penalty.  I  found  unpersuasive 
the  argument  that  since  the  death  penalty  is  a  mode  of  punishment 
about  which  opinion  is  divided,  a  State  does  not  violate  the  Constitu- 
tion when  it  inflicts  that  punishment.  In  certain  matters,  especially 
those  relating  to  fair  procedures  in  criminal  trials,  the  Supreme  Court 
has  led  rather  than  followed  public  opinion  in  the  process  of  articu- 
lating and  establishing  progressively  civilized  standards  of  decency. 

It  seems  to  me  then,  as  it  does  now,  that  if  only  punishment  which 
is  overwhelmingly  condemned  by  public  opinion  came  within  the 
cruel  and  unusual  punishments  proscriptions,  the  eighth  amendment 
would  be  a  hollow  protection,  for  such  punishment  would  presumably 
be  abolished  by  the  legislature  or  suffer  desuetude.  The  eighth  amend- 
ment, like  the  others  in  the  Bill  of  Rights,  was  intended  as  a  counter- 
ma  joritarian  limitation  on  government  action  to  be  applied  to  nur- 
ture rather  than  to  retard  our  "evolving  standards  of  decency."  As  the 
Court  recognized  in  Weems,  "our  contemplation  cannot  be  only  of 
what  has  been  but  of  what  may  be,"  217  U.S.  at  373. 

The  finality  of  the  death  penalty  is  another  factor  which  entered 
into  my  thinking  on  this  subject,  Whenever  capital  punishment  is 
imposed,  there  is  always  the  possibility  of  mistakenly  and  irredeem- 
ably executing  an  "innocent"  man.  The  concept  of  innocence  has,  of 
course,  at  least  two  meanings  when  used  by  a  court.  A  person  is  in- 
nocent if  he  is  not  the  one  who  committed  the  crime  ;  a  person  is  also 
innocent,  regardless  of  whether  or  not  he  is  the  one  who  committed 
the  crime,  if  a  conviction  was  improperly  secured.  The  thought  of 
innocent  persons — in  the  first  sense — being  executed  would  certainly 
be  enough  in  the  eyes  of  many  people  to  condemn  the  penalty  of  death. 
But  the  courts  are  necessarily  concerned  with  the  possibility  of  in- 
nocent persons — in  the  second  sense — being  executed.  Our  evolving 
concepts  of  constitutional  law  have  required  the  Supreme  Court  fre- 
quently to  hold  that  what  was  considered  permissible  yesterday  is 
prohibited  today;  that  what  was  viewed  as  a  limitation  solely  on  the 
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Federal  Government  yesterday  is  a  limitation  also  on  the  States  today ; 
that  what  the  Supreme  Court  itself  felt  precluded  from  reviewing 
yesterday,  it  may  review  today.  Moreover,  these  same  considerations 
have  frequently  required  the  Supreme  Court  to  reverse  and  vacate 
criminal  convictions  which  were  deemed  constitutional  when  secured. 
But  when  such  convictions  result  in  the  penalty  of  death,  the  dead 
cannot  be  restored  to  life. 

There  were  other  considerations  which  reinforced  my  view,  inspired 
largely  by  the  Weems  decision.  Giving  full  weight  to  reasonable  legis- 
lative  findings,  a  punishment,  nevertheless,  is  cruel  and  unusual,  if  one 
less  severe  can  as  effectively  achieve  the  permissible  ends  of  justice. 
While  it  would  be  out  of  place  to  discuss  here  all  of  the  permissible 
ends  of  punishment,  all  decisions  and  commentators  agree  that  de- 
terrence is  a  principal  one.  A  critical  question  to  me,  therefore,  was 
whether  capital  punishment  had  any  greater  deterrent  effect  upon 
potential  criminals  than  did  a  less  severe  punishment,  such  as  life 
imprisonment.  If  a  less  severe  punishment  would  as  effectively  deter, 
it  would  follow  that  the  death  penalty  is  unconstitutional  under  the 
above  test. 

There  has  been  much  research  conducted  in  an  effort  to  learn 
whether  capital  punishment  is  a  unique  deterrent  to  capital  crime.  The 
most  that  can  be  said,  however,  is  that  "there  is  no  clear  evidence  in 
any  of  the  figures  *  *  *  that  the  abolition  of  capital  punishment  has 
led  to  an  increase  in  the  homicide  rate,  or  that  its  reintroduction  has 
led  to  a  fall."  Royal  Comnrn  Report  on  Capital  Punishment  23  (1953) . 
Whatever  standards  are  generally  applicable  in  passing  on  legislative 
findings  based  on  conflicting  evidence,  the  State  must,  under  prevailing 
doctrine,  show  an  overriding  necessity  before  it  can  take  human  life. 
The  Supreme  Court  has  frequently  held  that  doubts  should  always 
be  resolved  against  the  application  of  the  death  sentence.  See.  e.g., 
Andres  v.  United  States.  333  U.S.  740,  752  ( 1948) . 

Finally,  I  found  disturbing  evidence  that  the  imposition  of  the 
death  penalty  was  arbitrary,  haphazard,  capricious  and  discrimina- 
tory. The  impact  of  the  death  penalty  was  demonstrably  greatest 
among  disadvantaged  minorities. 

I  concluded  that  since  there  was  no  persuasive  evidence  that  capital 
punishment  uniquely  deters  capital  crime,  since  doubts  should  be 
resolved  against  the  death  penalty,  and  on  the  basis  of  the  other  rea- 
sons mentioned,  this  penalty  runs  afoul  of  the  constitutional  principles 
articulated  in  Weems.  I  felt  then  that  the  death  penalty  was  unconsti- 
tutional per  se  under  the  eighth  amendment,  and  I  have  not  departed 
from  this  conviction. 

Recognizing,  however,  that  my  brethren  on  the  Court  might  not 
agree  that  capital  punishment,  as  such,  is  unconstitutional,  T  submitted 
for  consideration  the  alternative  proposition  that  the  infliction  of  death 
for  certain  crimes  and  in  the  case  of  certain  offenders,  violates  the 
eighth  and  fourteenth  amendments.  I  questioned,  for  example,  the  con- 
stitutionality of  death  as  a  penalty  for  crimes  which  do  not  endanger 
life.  I  put  this  question,  since  it  is  posed  by  the  third  test  derived  from 
the  Weems  case :  May  human  life  constitutionally  be  taken  by  the  State 
to  protect  a  value  other  than  human  life?  Under  the  Weems  test,  a 
punishment  can  create  no  greater  evil  than  the  harm  which  is  sought 
to  be  deterred.  Therefore,  if  the  crime  did  not  involve  the  taking  of  a 
human  life,  the  punishment  cannot  be  death. 
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I  also  urged  the  Court  to  consider  the  constitutionality  of  death  as 
a  penalty  for  certain  offenders,  such  as  those  incapable  of  exercising 
any  volition  or  control  over  their  conduct  and  who  are,  consequently, 
non-deterrable  themselves  and  not  likely  to  serve  as  models  for  other 
potential  offenders  who  might  be  deterrable.  I  submitted  the  latter 
question  because,  in  reviewing  death  cases  in  the  Supreme  Court,  I 
found  evidence  in  the  record  in  many  of  these  cases  that  the  defendant 
to  some  degree  was  mentally  incapacitated.  To  be  sure,  the  degree  of 
incapacity  judicially  did  not  satisfy  the  test  required  to  constitute  a 
legal  defense,  whatever  that  test  may  be.  Nevertheless,  it  was  apparent 
from  these  records,  at  least  to  me,  that  the  convicted  defendants  were 
not  fully  "responsible"  in  the  ordinary  sense  of  the  word. 

It  is  apparent  from  the  record  that  my  views  at  the  time  did  not  pre- 
vail. Proof  of  this  is  the  Court's  denial  of  certiorari  in  Rudolph  v. 
Alabama,  from  which  I  dissented.  My  opinion,  joined  by  Justices 
Douglas  and  Brennan,  argued  that  the  Court  should  review  a  death 
sentence  for  a  conviction  of  rape. 

I  would  grant  certiorari  in  this  case  and  in  *  *  *  Snider  v.  Cunningham  *  *  * 
to  consider  whether  the  eighth  and  fourteenth  amendments  to  the  United  States 
Constitution  permit  the  imposition  of  the  death  penalty  on  a  convicted  rapist  who 
has  neither  taken  nor  endangered  human  life. 

The  following  questions,  inter  alia,  seem  relevant  and  worthy  of  argument  and 
consideration : 

(1)  In  light  of  the  trend  both  in  this  country  and  throughout  the  world 
against  punishing  rape  by  death,  does  the  imposition  of  the  death  penalty  by 
those  States  which  retain  it  for  rape  violate  *  *  *  "standards  of  decency  more  or 
less  universally  accepted?" 

(2)  Is  the  taking  of  human  life  to  protect  a  value  other  than  human  life  con- 
sistent with  the  constitutional  proscription  against  "punishments  which  by  their 
excessive  *  *  *  severity  are  greatly  disproportioned  to  the  offenses  charged?" 

(3)  Can  the  permissible  aims  of  punishment  (e.g.,  deterrence,  isolation,  reha- 
bilitation) be  achieved  as  effectively  by  punishing  rape  less  severely  than  by 
death  (e.g.,  by  life  imprisonment)  ;  if  so,  does  the  imposition  of  the  death  penalty 
for  rape  constitute  "unnecessary  cruelty?"  375  U.S.  889  (1962) 

Although  certiorari  was  not  granted,  the  immediate  effect  of  the 
published  Rudolph  opinion,  which  for  the  first  time  expressed  my 
views  on  this  subject  and  those  of  my  brothers  who  joined  in  dissent, 
was  to  stimulate  what  had  been  lacking:  well-documented  and  well- 
reasoned  appeals  and  arguments  both  for  and  against  the  claim  that 
the  eighth  amendment  broadly  or  under  limited  circumstances  barred 
the  death  penalty  as  cruel  and  unusual  punishment.  Following  the 
Rudolph  dissent,  a  large  number  of  cases  were  brought  to  the  Supreme 
Court  squarely  presenting  the  issue  of  constitutionality  of  the  death 
penalty  which,  as  indicated,  had  never  been  explicitly  presented  to  the 
Court  or  even  raised  in  the  lower  courts.  And  since  June  2,  1967,  the 
date  of  the  last  electrocution  in  Colorado,  there  has  been  a  moratorium 
on  the  execution  of  death  sentences. 

On  June  29.  1972.  the  last  day  of  the  term,  the  Supreme  Court 
decided  Furman  v.  Georgia.  408  U.S.  238.  After  obviously  profound 
consideration,  and  by  a  five  to  four  vote,  the  Court  held  that  the  im- 
position and  execution  of  the  death  penalty  in  the  three  cases  argued 
and  decided  constituted  cruel  and  unusual  punishment  in  violation  of 
the  eighth  and  fourteenth  amendments.  As  Justice  McKenna  said  in 
Weems.  truly  "time  works  changes." 

Fuivnan  is  a  unique  decision,  not  only  on  its  merits,  but  in  its  form. 
Although  there  is  a  brief  per  curiam  opinion  announcing  the  decision 
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there  is  no  opinion  of  the  Court.  Rather,  each  of  the  nine  Justices  ex- 
pressed his  view  in  a  separate  opinion,  and  the  opinions  together  total 
253  pages.  Among  the  Justices  of  the  majority,  Justices  Brennan  and 
Marshall  concluded  that  capital  punishment  is  unconstitutional  per  se 
under  the  eighth  amendment.  Justice  Douglas  rested  his  vote  in  sup- 
port of  the  unconstitutionality  of  the  death  penalty  on  the  ground  that 
capital  punishment,  as  practiced  in  recent  times,  has  discriminated 
against  minorities  and,  in  effect,  has  violated  the  concept  of  equal  pro- 
tection that  he  found  implicit  in  the  cruel  and  unusual  punishments 
clause.  Justices  Stewart  and  White  based  their  conclusions  on  the 
arbitrariness  and  inf  requency  with  which  the  death  penalty  is  actually 
imposed  in  relation  to  those  sentenced  for  capital  crimes.  Their  votes 
are  perhaps  best  explained  by  Justice  Stewart  in  these  words : 

These  death  sentences  are  cruel  and  unusual  in  the  same  way  that  being  struck 
by  lightning  is  cruel  and  unusual.  For,  of  all  the  people  convicted  of  rapes  and 
murders  in  1967  and  1968,  many  just  as  reprehensible  as  these,  the  petitioners 
are  among  a  capriciously  selected  random  handful  upon  whom  the  sentence  of 
death  has  in  fact  been  imposed.  •  •  •  I  simply  conclude  that  the  Eighth  and 
Fourteenth  Amendments  cannot  tolerate  the  infliction  of  a  sentence  of  death 
under  legal  systems  that  permit  this  unique  penalty  to  be  so  wantonly  and  so 
freakishly  imposed.  Id.  at  309-10. 

The  four  dissenters,  Chief  Justice  Burger,  Justices  Blackmun, 
Powell  and  Rehnquist,  expressed  the  view  that  the  death  penalty  was 
constitutional  and  that  if  it  were  to  be  eliminated  this  should  be  done 
by  the  legislatures  and  not  the  courts. 

The  Court's  decision  in  Furman  invalidated  the  40  State  statutes  and 
the  Federal  legislation  which  permitted  sentencing  guilty  offenders  to 
death  on  an  overall  "capricious,-'  "arbitrary,"  "infrequent"  and  "dis- 
criminatory" basis.  This  "arbitrary"  element  in  existing  laws  supplied 
the  votes  essential  to  the  Court's  majority.  This  follows  from  the  opin- 
ions of  the  majority  justices  and  particularly  the  opinions  of  Justices 
Douglas,  Stewart  and  White. 

My  first  reaction  to  the  Furman  decision  was  that  while  it  might 
permit  the  imposition  of  the  death  penalty  if  imposed  less  arbitrarily 
than  in  the  pre-Furcnan  system,  it  was  extremely  doubtful  that  the 
death  penalty  would  be  legislatively  revised  on  the  "even-handed" 
basis  which  might  meet  the  objections  of  Justices  Douglas,  Stewart 
and  White.  Developments  proved  my  initial  reaction  overly  sanguine. 
In  California,  for  example,  by  a  referendum  held  on  November  8, 1972, 
voters  approved  by  a  two-to-one  margin  a  constitutional  amendment  to 
reinstate  capital  punishment.  The  National  Association  of  Attorneys 
General  recommended  that  the  death  penalty  be  reinstated  for  heinous 
crimes.  The  Attorney  General  of  the  United  States  advised  Congress 
that  the  Department  of  Justice  proposed  legislation  which  restored 
the  death  penalty  for  selective  use  in  a  small  number  of  very  serious 
and  premeditated  Federal  crimes.  A  Gallup  Poll,  published  on  Novem- 
ber 23,  1972,  reported  57  percent  of  those  polled  in  favor  of  the  death 
penalty  for  persons  convicted  of  murder,  32  percent  opposed  and  11 
percent  with  no  opinion. 

As  I  have  already  noted,  thirty-five  states  after  Furman  enacted 
statutes  either  providing  for  the  death  penalty  for  murder  with  juries 
given  discretion  under  prescribed  guidelines  permitting  evidence  of 
aggravating  and  mitigating  circumstances,  to  impose  the  death  pen- 
alty or  stipulating  mandatory  death  sentences  for  murder.  And,  as  I 
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have  also  reported,  a  divided  Supreme  Court  upheld  the  ''discretion- 
ary" statutes  and  struck  down  the  mandatory  ones. 

With  all  respect,  I  deplore  the  decision  of  the  Court  sustaining  the 
death  penalty  under  any  statutory  scheme.  The  Court's  decision  does 
not  do  justice  to  a  constitution  which,  in  the  words  of  Chief  Justice 
Marshall,  is  "designed  to  approach  immortality  as  nearly  as  human 
institutions  can  approach  it,"  and  which  confers  upon  the  courts  the 
responsibility  of  judicial  review.  It  also  does  not  do  justice  to  the  lan- 
guage in  Trop  v.  Dulles,  decided  in  1958,  that  the  eighth  amendment 
must  draw  its  meaning  from  the  evolving  standards  of  decency  that 
mark  the  progress  of  a  maturing  society  and  that  the  judiciary  is  em- 
powered to  apply  these  standards. 

Under  the  ruling  of  the  Supreme  Court,  the  capital  punishment  issue 
is  thus  left  to  the  legislatures  and  executives  of  our  fifty  states  and 
also  to  Congress  and  the  President. 

In  describing*  the  relative  roles  of  the  Court  and  the  other  depart- 
ments of  government,  one  must  begin  and  end  with  a  proposition 
fundamental  to  our  system  of  government:  The  Constitution,  as  in- 
terpreted by  the  Supreme  Court,  is  the  supreme  law  of  the  land.  Once 
the  Court  has  decided  that  certain  basic  rights  are  constitutionally 
protected,  these  protections  may  not  be  diminished  by  any  other  de- 
partment, Federal  or  State.  But  there  is  nothing  in  our  system  of  gov- 
ernment which  precludes  the  other  branches,  executive  and  legislative, 
from  applying  the  protection  of  the  Constitution  when  the  Court,  for 
its  own  reasons,  has  declined  to  do  so.  Nor  is  there  any  reason  why  the 
other  branches  cannot  apply  the  spirit  of  constitutional  protection 
beyond  what  the  Court  has  mandated.  As  Judge  Learned  Hand  ob- 
served, the  Constitution  is  "admonitory  or  hortatory."  What  it  does 
not  command,  it  may  still  inspire. 

Nonjudicial  interpretation  and  application  of  the  Constitution  have 
deep  roots  in  American  history.  One  series  of  events  in  the  early  days 
of  the  republic  demonstrates  both  the  need  for  and  early  commit- 
ment to  constitutional  interpretation  by  every  branch  of  government. 
The  infamous  Sedition  Act  of  1798  was  passed  through  the  efforts  of 
the  dominant  Federalist  party  in  Congress.  It  made  it  a  crime  for 
anyone  to  "write,  print,  utter  or  publish  *  *  *  any  false,  scandalous 
and  malicious  writing  *  *  *  against  the  government  of  the  United 
States,  or  either  House  of  the  Congress  *  *  *  or  the  President  *  *  * 
with  intent  to  defame  the  said  government  *  *  *  or  to  bring  them  *  *  * 
into  contempt  or  disrepute ;  or  to  excite  against  them  *  *  *  the  hatred 
of  the  good  people  of  the  United  States,  or  to  stir  up  sedition  within 
the  United  States  *  *  *." 

Federalist  congressmen  who  supported  the  Act  concentrated  largely 
on  its  immediate  necessity,  giving  short  shrift  to  constitutional  princi- 
ples of  civil  liberty.  The  validity  of  such  an  Act  was  said  to  be  "ex- 
tremely clear."  And  the  new  first  amendment  was  interpreted  narrow- 
ly in  light  of  the  English  common  law  relating  to  governmental 
interference  with  speech  and  press. 

The  opponents  of  the  Act,  however,  argued  on  another  level.  Attack- 
ing it  as  unconstitutional,  they  developed  new  principles  of  individual 
liberty  not  previously  articulated  by  any  court.  Their  argument  fo- 
cused on  the  constitutional  principles  that  should  govern  legislative 
action  rather  than  on  existing  judicial  precedent  and  immediate  ex- 
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pediency.  Finally,  in  1801,  President  Jefferson  independently  applied 
the  evolving  principles  of  civil  liberty  developed  during  the  con- 
gressional debates  and  declared  the  Sedition  Act  to  be  unconstitu- 
tional. He  thereupon  pardoned  all  those  convicted  under  the  Act.  Al- 
most forty  years  later,  all  fines  levied  under  the  Act  were  repaid  by 
Congress,  again  on  the  ground  that  it  was  unconstitutional. 

The  creative  interpretation  of  first  amendment  protections  by  Con- 
gress and  President  Jefferson  in  declaring  the  Sedition  Act  uncon- 
stitutional provides  a  dramatic  example  of  nonjudicial  application  of 
the  Constitution. 

The  Sedition  Act  episode  also  gave  birth  to  another — but  improper — 
theory  of  nonjudicial  constitutional  application.  The  Virginia  and 
Kentucky  Resolutions  of  1798,  also  declaring  the  Act  to  be  uncon- 
stitutional, suggested  the  doctrine  of  "interposition."  The  doctrine 
asserts  that  departments  other  than  the  Court,  most  often  State  gov- 
ernments, may  sometimes  bo  the  final  arbiters  of  constitutionality.  In 
1832,  the  government  of  South  Carolina  merged  this  doctrine  with 
that  of  "nullification,-'  declaring  that  the  Federal  tariff  constituted  an 
unconstitutional  abuse  of  Federal  power  that  would  not  be  obeyed  in 
that  State. 

In  recent  years,  the  assertion  that  the  States  may  be  the  final  inter- 
preters of  constitutionality  was  asserted  to  defy  the  desegregation  de- 
crees mandated  by  the  Supreme  Court,  A  unanimous  Court  in  Cooper 
v.  Aaron  (the  Little  Rock  case)  in  1958  properly  rejected  this  assump- 
tion of  power  in  the  strongest  possible  terms.  The  nonjudicial  appli- 
cation of  constitutional  protections  which  I  am  advocating  here  must 
not  be  confused  with  the  interpositionist  view.  Legislatures  and  ex- 
ecutives are  free  to  make  independent  interpretations  of  the  Constitu- 
tion only  when  they  extend  the  protection  of  civil  rights  beyond  that 
required  by  the  Court.  What  I  assert  is  that  the  Court's  decision  on 
the  death  penalty  presents  an  appropriate  occasion  for  nonjudicial 
constitutional  adjudication  in  the  interest  of  enlarging  constitutional 
protections  by  applying  to  the  death  penalty  a  standard  of  decency 
that  marks  the  progress  of  a  maturing  society. 

I  conclude  by  reaffirming  my  view  that  the  death  penalty  is  un- 
constitutional under  the  eighth  amendment,  The  rack,  thumbscrew, 
chains,  branding,  cutting  off  of  ears  and  the  stretching  of  limbs,  every- 
one would  now  agree,  are  not  permissible  under  the  eighth  amend- 
ment. The  deliberate,  institutionalized  taking  of  human  life  by  the 
Sta'e  is  the  greatest  conceivable  degradation  to  the  dignity  of  the 
human  personality. 

The  spectre  of  mass  executions — after  a  moratorium  of  almost  ten 
years — threatens  to  further  brutalize  a  nation  already  saturated  with 
war.  riot  and  crime.  This  generation  of  Americans  has  experienced 
enough  killing.  Official  execution  should  be  ended.  And  it  can  be 
ended,  although  the  Supreme  Court  has  regrettably  sustained  statutes 
permitting  the  death  penalty  under  certain  circumstances. 

The  executives  and  legislatures.  State  and  Federal,  have  the  power 
to  affect,  the  future  course  of  our  history.  Executives  can  and  should 
commute  all  death  sentences,  both  past  and  prospective.  The  sparing 
of  the  600  now  in  death  cells  and  a  continuation  of  the  moratorium 
on  executions  could  not  but  affect  our  national  attitude  toward  the 
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death  penalty.  No  governor  need  be  deterred  from  commuting  a  death 
sentence  by  the  notion  that  the  Constitution,  the  Court,  or  any  prin- 
ciples or  fundamental  law  somehow  command  that  defendants  sen- 
tenced to  death  be  executed.  And  no  legislature  need  be  deterred  from 
abolishing  the  death  penalty  for  the  same  reason.  Fidelity  to  consti- 
tutional principles  certainly  permits — indeed,  in  my  view,  it  requires — 
commutation  of  all  capital  sentences  and  abolition  of  capital  punish- 
ment. In  doing  so,  executives  and  legislatures  will  be  taking  what 
Camus  called  the  "great  civilizing  step"  of  putting  an  end  to  the 
death  penalty.  The  deliberate  taking  of  life  by  the  State  is  inhuman 
and  barbarous  and  is  the  most  cruel  of  all  punishments. 


CHAPTER  17 


Euthanasia:  A  New  Civil  Right? 

Ernle  W.  D.  Young* 

The  question  posed  in  the  title  of  this  paper  is  phrased  in  the  lan- 
guage and  idiom  of  the  law.  Civil  rights,  in  general,  and  "euthanasia" 
(whatever  this  might  mean) ,  as  a  particular  example  of  a  possible  new 
species  of  that  genus,  have  to  do  with  legislation — whether  already 
enacted  or  merely  under  consideration.  Yet.  this  article  was  not 
written  by  a  lawyer,  but  by  a  teacher  of  medical  ethics.  At  the  outset, 
therefore,  it  may  be  helpful  to  attempt  to  clarify  the  relationship 
between  ethics  and  law.  Only  then  will  what  follows  in  the  way  of 
ethical  discussion  be  seen  as  potentially  relevant  to  what  some  might 
argue  to  be  an  emerging  civil  right. 

Begin  by  distinguishing  between  "morality"  and  "ethics."  The  two 
words  are  frequently  used  synonymously.  Perhaps  this  is  because  the 
Greek  and  Latin  roots  from  which  they  derive  both  mean  roughly  the 
same  thing:  "that  which  is  customary  or  generally  accepted."  How- 
ever, the  word  "morality"  more  properly  serves  to  describe  attitudes, 
actions,  and  codes  of  behavior  characterizing  particular  societies, 
groups,  or  individuals — varying  from  one  milieu  to  another  and  from 
one  generation  to  the  next.  The  word  "ethics"  has  at  least  two  prin- 
cipal applications.  The  one  is  descriptive.  Descriptively  understood, 
ethics  is  that  discipline  in  which  morality  is  studied;  in  which  the 
arguments,  logic,  presuppositions,  and  values  underlying  moral  posi- 
tions are  scrutinized  and  analyzed.  Xormatively  regarded,  ethics  is 
that  discipline  which  is  concerned  with  what  ought  to  be. 

In  this  sense,  ethics  goes  beyond  mere  description  (the  analysis  of 
what  is  taking  place  in  moral  discourse  and  behavior),  to  assume  a 
more  prescriptive  role  in  terms  of  asserting  what  moral  positions 
ought  to  be  adopted  by  a  particular  society,  group,  or  individual. 
Medical  ethics  is  thus  a  discipline  which,  on  the  one  hand,  rigorously 
weighs  the  arguments,  pro  and  con,  which  are  made  with  respect  to  the 
moral  dilemmas  arising  in  medicine,  and,  on  the  other,  propounds  rea- 
soned and  responsible  resolutions  of  them. 

"Law,"  the  third  word  to  be  defined  (in  preliminary  fashion),  may 
be  said  to  be  the  societal  codification  of  attitudes,  actions,  and  conven- 
tions which,  in  terms  of  commonly  accepted  norms,  are  thought  of  as 
moral.  "Whether  or  not  this  is  in  fact  so  is  what  ethics,  in  its  descrip- 
tive function,  undertakes  to  determine.  As  a  normative  endeavor, 
ethics  goes  further — making  proposals  which,  if  translated  into  legis- 
lation, would  render  the  law  more  instead  of  less  moral. 

In  this  paper,  the  effort  will  be  made  to  take  up  an  ethically  nor- 
mative position  with  respect  to  the  moral  conundrums  arising  out  of 
the  topic  of  "euthanasia"  (an  ambivalent  word  yet  to  be  carefully  de- 
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fined  and  refined).  Then,  existing  "euthanasia"  legislation  will  be  re- 
viewed. Finally,  revisions  of  current  legislation  will  be  suggested 
which,  if  adopted  and  acted  upon  by  those  responsible  for  law-making, 
would  raise  the  law  to  a  higher  moral  level.  These  (ambitious)  objec- 
tives will  occupy  us  in  the  ensuing  three  sections  of  this  essay. 

I.  Euthanasia — Ethical  Considerations 

The  word  "euthanasia"  has  thus  far  been  consistently  placed  in  quo- 
tation marks.  This  is  partly  because  it  is  an  ambiguous  term,  capable 
of  being  interpreted  in  different  ways.  But  it  is  also  because,  even 
when  precisely  denned,  it  does  not  exhaust  the  options  open  to  us  in 
terms  of  affording  care  to  those  whom  medicine  cannot  hope  to  cure  of 
terminal  disease.  Qui-  task,  in  this  section,  is  not  merely  that  of  clarify- 
ing what  we  mean  by  "euthanasia,"  per  se,  but  also  that  of  surveying 
alternative  forms  of  caring  for  those  whom  we  cannot  realistically  hope 
to  cure,  and  to  evaluate  these  from  an  ethical  perspective. 

At  the  outset,  however,  we  need  to  be  aware  that  there  arc  medical 
practitioners  for  whom  the  imperative  to  cure  is  the  only  or  over- 
riding means  of  caring  for  terminally  ill  persons.  Many  of  them  staff 
the  oncology  units  of  children^  hospitals.  Others  are  primarily 
engaged  in  medical  research.  All  are  driven  by  an  unrelenting  deter- 
mination to  cure  (which  precludes  the  adoption  of  other  strategies  of 
care),  either  because  if  children  can  be  cured  of  terminal  disease  (at 
whatever  cost)  there  is  the  potential  of  a  whole  life  ahead  of  them, 
or  because  a  breakthrough  in  medical  research  (which  will  inevitably 
impose  hardship  on  some  in  terms  of  delibitating  or  even  devastating 
side-effects  from  the  therapies  employed  and  of  consequent  poor 
"quality  of  life")  holds  out  the  tantalizing  prospect  of  benefitting 
the  mam'  present  and  future  sufferers  from  the  disease  in  question. 

Despite  the  laudable  intentions  of  those  committed  to  attempting 
to  cure  as  the  only  way  of  expressing  care,  this  ideology  is  open  to 
several  objections.  One  is  its  implicit  absolutization  of  physical  exist- 
ence, without  reference  to  "quality  of  life."  While  physical  existence 
is  certainly  highly  prized  in  the  Judaeo-Christian  tradition,  it  is  by 
no  means  accorded  sole  or  ultimate  value — as  the  phenomenon  of 
venerating  martyrs  attests.  Another  is  that  the  medico-moral  principle 
of  alleviating  suffering  is  subordinated  entirely  to  what  is  properly 
a  complementary,  not  a  prior,  principle — preserving  life — instead  of 
being  held  in  creative  tension  with  it.  A  further  objection  to  this 
restricted  notion  of  how  to  care  for  the  dying  is  that  it  elevates  the 
welfare  of  the  group  of  actual  and  potential  sufferers  from  the  par- 
ticular disease  above  the  well-being  of  the  afflicted  individual.  Again, 
this  is  to  collapse  too  soon  a  tension  which  the  very  nature  of  the 
physician-patient  relationship  (however  construed)  ought  always  to 
aim  at  maintaining. 

Those  who  eschew  the  attempt  to  cure  as  the  exclusive  approach 
to  caring  for  persons  with  terminal  illnesses  operate  with  the  con- 
viction that  there  is  a  real  distinction  to  be  drawn  between  extending 
life — with  autonomy,  dignity,  and  meaning — and  prolonging  the 
process  of  dying — with  these  potentialities  progressively  diminishing 
to  the  point  of  being  finally  absent  altogether.  So  long  as  it  is  possible 
to  extend  physical  existence  while  providing  the  terminally  ill  person 
with  an  acceptable  "quality  of  life,"  their  primary  concern  is  that  of 
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endeavoring  to  cure — as  the  medical  obligation  to  care  demands.  Not 
to  do  this  would  be  negligence.  However,  once  the  boundary  (which 
it  is  the  onerous  responsibility  of  the  medical  care-giver  to  recognize 
or  determine)  between  extending  life  and  prolonging  the  dying  proc- 
ess has  been  crossed,  they  become  alive  to  options  to  care  other  than 
the  unyielding  dedication  to  cure.  These  lead  us  to  a  consideration  of 
issues  subsumed  under  the  general,  and  often  misleading,  heading  of 
"euthanasia." 

The  first  of  these  is  "suicide.*'  Suicide  as  a  means  of  circumventing 
the  prolongation  of  the  dying  process  is  an  option  which  presents 
itself  with  peculiar  force  to  those  who  have  not  yet  had  to  relinquish 
control  of  their  lives  to  what  is  loosely  called  the  "health  care  system." 
They  have  not  yet  had  to  be  hospitalized,  nor  are  they  confined  to  a 
convalescent  home  or  a  bed,  nor  are  they  yet  totally  dependent  on 
medical  interventions  for  their  continued  existence.  Of  course,  suicide 
is  also  an  option  for  those  who  have  had  to  surrender  their  autonomy 
to  medical  care-givers  or  institutions.  But  it  is  more  difficult  of  accom- 
plishment for  them,  and  other  alternatives  (presently  to  be  con- 
sidered) may  be  more  realistic.  Those  who  are  not  yet  dependent  on 
the  medical  profession,  the  hospital,  the  nursing  home,  or  their  family, 
have  a  simpler  choice  to  make.  They  are  aware  of  the  changes  that 
are  taking  place  in  their  minds  and  bodies,  and  of  the  fact  that  these 
are  for  the  worse  rather  than  for  the  better.  They  are  conscious  of 
the  element  of  utter  irreversibility  in  what  is  happening  to  them. 
They  perceive  that  their  "quality  of  life" — that  which  has  filled 
their  days  with  significance  and  worth — is  being  steadily  eroded.  And 
they  dread  the  loss  of  control  which  the  medicalization  or  hospitali- 
zation of  their  person  would  entail.  For  them,  the  principal  choice  is 
between  attempting  to  respond  creatively  and  courageously  to  the 
disease  process  and  its  terrible  accompaniments,  on  the  one  hand,  and 
suicide,  on  the  other. 

There  are  those  who  heroically  take  the  first  course.  Sometimes  the 
crucible  of  suffering  refines  their  personalities  in  a  quite  remarkable 
way,  until  they  become  transformed  and  transparent  with  a  holy  kind 
of  beauty  and  a  beautiful  quality  of  holiness.  Such  persons  remind 
us  all  that  many  of  the  noblest  dispositions  of  the  human  spirit  are 
arrived  at  only  by  those  who  have  passed  through  the  school  of  suffer- 
ing. But  this  way  is  not  for  everyone.  Not  all  possess  the  interior 
resources  or  the  external  emotional  and  spiritual  support  systems 
such  folk  are  endowed  with.  Many  others,  altogether  understandably, 
will  therefore  decide  to  take  their  own  lives. 

Suicide,  if  elected,  can  take  many  forms.  In  the  case  of  "Gramp" 
(whose  story  is  told  in  the  graphic  little  book  with  that  title),  an 
83-year-old  man  afflicted  with,  chronic  senility,  it  consisted  of  the 
declaration  that  he  would  no  longer  require  his  false  teeth.  He  re- 
moved his  teeth  (which  meant  that  he  would  no  longer  be  able  to  eat) , 
and  three  weeks  later  he  died  at  home,  surrounded  by  his  family  and 
attended  by  his  physician — all  wise  enough  to  respect  his  decision 
and  to  resist  the  impulse  to  force-feed  him.  In  the  case  of  Dr  Henry 
Pitney  Van  Dusen  (an  Emeritus  President  of  Union  Theological 
Seminary,  New  York)  and  his  wife,  it  consisted  of  a  double  suicide 
pact,  an  overdose  of  sleeping  pills,  followed  by  Mrs  Van  Dusen's 
immediate  death  and  her  husband's  demise  three  weeks  later.  In  the 
case  of  A.H.,  a  25-year  old  man  with  disseminated  hystiocytic  lympho- 
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ma,  it  consisted  of  a  refusal  of  all  further  medical  treatments,  a  brief 
stay  at  home  until  he  was  no  longer  able  to  do  the  things  which  were 
important  to  him,  and,  finally,  an  overdose  of  sleeping  pills  and  death. 

How  should  such  suicides  bo  regarded  from  an  ethical  point  of  view  ? 
Contrary  to  the  predominant  Judaeo-Christian  tradition  which,  his- 
torically, has  condemned  all  forms  of  suicide,  one  personally  applauds 
and  supports  (for  reasons  to  be  given  later)  the  actions  taken  by 
Gramp,  the  Van  Dusens,  and  A.H. — as  well  as  others  in  this  cate- 

f ory — with  the  proviso  that  three  important  conditions  should  caro- 
ully  have  been  weighed.  These  are  as  follows : 

First,  the  physiological  decline  must  be  genuinely  and  irreversibly  in 
process.  So  long  as  it  is  intermittent,  temporary,  and,  in  the  short  term, 
remediable,  it  seems  clear  that  we  have  a  moral  obligation  to  encour- 
age such  persons  to  live — despite  their  limitations — rather  than  to 
give  thorn  permission  to  die  by  their  own  hand.  This,  in  turn,  presents 
us  with  other,  concomitant  moral  obligations.  It  requires  that  those 
of  us  in  any  land  of  real  relationship  with  them,  whether  as  family 
members,  clergy,  physicians,  or  friends,  should  strive  to  surround  and 
support  them  with  faith,  hope,  and  love.  Love  means  the  refusal 
to  abandon  them,  the  determination  to  be  as  fully  present  with  them 
as  possible,  sharing  the  pain  which  their  disease  is  inflicting.  Hope 
means  the  facilitating  of  creative  responses  to  their  terminal  con- 
dition. And  faith  means  the  persistent  effort  to  enable  them  to 
discover  meaning  in  what,  from  one  perspective,  could  be  construed 
as  a  sheerly  unjust  and  destructive  ending  to  their  lives.  Only  a  willing- 
ness on  the  part  of  significant  others  in  the  lives  of  the  not  yet  depend- 
ent terminally  ill  to  company  with  them  in  these  areas  of  faith,  hope, 
and  love,  will  redeem  our  appeals  to  them  to  choose  life  rather  than 
death  from  hollowness  and  even  hypocrisy. 

Given  this  first  condition,  the  second  is  that  those  who  decide  to 
take  their  own  lives  should  first  have  attempted  to  minimize  and  miti- 
gate the  adverse  effects  of  this  action  on  those  close  to  them  who  will 
be  left  behind  afterward.  Several  studies  have  revealed  how  pervasive 
is  the  guilt  and  how  complicated  the  "grief  work"  of  survivors  of  per- 
sons who  have  committed  suicide.  Suicide  can  only  be  regarded  in  the 
circumstances  we  are  now  considering,  as  a  moral  act  when  a  real 
effort  has  been  made,  beforehand,  to  alleviate  the  predictable  later  guilt 
reaction  and  to  remove  all  possible  obstacles  to  the  anticipatory  and 
eventual  grieving  process.  Doubtless,  it  is  too  much  to  expect  com- 
plete absolution  of  those  left  behind  of  their  inevitable  sense  of  some- 
how having  failed  the  terminally  ill  person  who  commits  suicide.  But 
not  to  attempt  this  would  be  unnecessarily  cruel  on  the  part  of  that 
person.  Frequently,  an  attempt  is  made  to  do  this  by  means  of  a  note 
or  letter.  Far  better  would  be  an  open  discussion  of  the  ailing  person's 
dilemma  with  the  significant  others  in  her  or  his  life,  over  a  period  of 
time,  with  the  reasons  for  the  contemplated  action  being  clearly  and 
repeatedly  stated  until  appreciated  and  even  accepted. 

The  third  condition  is  that  no  help  for  the  act  should  be  enlisted. 
The  autonomy  which  the  act  of  suicide  claims  and  expresses  would, 
morally  speaking,  preclude  any  assistance  for  it  being  sought  or 
given.  To  seek  help  from  another  in  order  to  accomplish  one's  own 
death  would  obviously  make  that  other  a  party  to  the  act,  and  would 
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lay  an  unwarranted  burden  of  responsibility  and  consequent  guilt 
upon  her  or  him.  If  that  other  happens  to  be  a  physician  or  a  nurse, 
with  a  professional  commitment  to  the  saving,  not  the  taking,  of  hu- 
man life,  the  enlistment  of  her  or  his  help  would  additionally  set  up 
an  unfortunate  conflict  of  values.  Therefore,  if  in  the  name  and  for 
the  sake  of  autonomy,  an  irreversibly  ill  person  chooses  to  die  by 
suicide  rather  than  live,  then,  after  the  endeavor  has  been  made  to 
meet  the  second  condition  referred  to  above,  that  choice  must  be 
exercised  autonomously  rather  than  with  the  collaboration  of  another. 

Providing  these  three  conditions  are  given  due  weight,  one  person- 
ally can  see  no  moral  objection  to  suicide  as  a  means  of  retaining  con- 
trol, dignity,  and  meaning  before  these  are  ineluctably  stripped  away 
by  the  process  of  physiological,  mental,  and  emotional  decline. 

This  brings  us  to  a  consideration  of  the  options  before  those  who 
have  now  become  dependent  on  others  for  their  continued  existence. 
They  are  in  a  distinctly  different  position  from  the  independent  ter- 
minally ill  whom  we  have  been  discussing.  Either  because  they  val- 
iantly chose  to  live  with  a  steadily  deteriorating  and  disabling  condi- 
tion, rather  than  forestall  the  process  of  decline  by  means  of  suicide, 
or  because  of  the  late  discovery  of  a  fatal  illness  in  an  advanced  state 
of  invading  their  person,  they  have  been  compelled  to  surrender  their 
autonomy  to  medical  care-givers  and  the  appropriate  or  available  in- 
stitution. In  addition  to  the  possibility  of  committing  suicide — which 
may  yet  be  present  (though  now  less  feasible)  for  those  who  are 
conscious  and  not  totally  incapable  of  action — three  other  alternative 
ways  of  receiving  care  may  be  chosen.  These  can  be  termed  "bene- 
mortasia." "euthanasia,"  aud  "  'mercy'  killing."  Each  requires  to  be 
estimated  in  turn. 

Benemortasia. — This  word  appears  to  have  been  coined  by  Prof. 
Arthur  C.  Dyck  of  Harvard.  It  goes  back  to  the  Latin  roots 
("bene.''  good  and  "mortus,"  death)  rather  than  to  the  Greek  ("en," 
good  and  "thanatos,"  death)  in  order  to  recover  the  original  sense  of 
"euthanasia."  Benemortasia  is  thus  used  to  describe  a  good  death  ac- 
complished, not  by  withdrawing  support  from  or  killing  the  termi- 
nally ill  patient,  but  by  simply  allowing  the  disease  process  to  take  its 
course  while  providing  palliative  treatment  for  pain.  It  points  to  what 
has  been  affirmed  by  the  American  Hospital  Association  as  a  funda- 
mental patient  right  :  that  of  being  able  to  refuse  treatment.  In  this 
instance,  the  treatment  which  mi^ht  have  been  given  could  serve 
only  to  prolong  the  experience  of  dying  rather  than  offer  hope  of 
extending  life  with  dignity,  control,  and  meaning.  Benemortasia 
might  be  regarded  as  a  slow  form  of  suicide,  the  means  chosen  to 
achieA'e  the  patient's  death  being  the  disease  itself  rather  than  any 
extrinsic  measure  or  the  refusal  to  eat  or  breathe. 

The  logic  to  which  advocates  of  benemortasia  appeal  is  that  given 
the  present  state  of  the  law  (except  now  in  California)  and  the  wide- 
spread acceptance  by  physicians  of  the  "technological  imperative" 
(to  do  what  can  be  done  without  regard  for  whether  or  not  it  should 
be  done),  it  is  far  simpler  to  withhold  medical  interventions  of  a 
serious  nature  in  the  first  place  than  it  is  to  withdraw  them  once 
introduced. 

Benemortasia  can  be  recognized  as  a  legitimate  moral  option  so  long 
as  three  necessary  conditions  are  met.  The  first  is  the  irreversibility 
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of  the  disease  process.  Everything  said  under  this  heading  in  our 
discussion  of  suicide  applies  here  as  well.  The  second  is  the  imminence 
of  death.  The  closer  a  patient  is  to  death,  the  easier  it  is  to  refute 
morally  charges  of  negligence  against  a  physician  who  withholds 
treatment  from  her  or  him.  And  the  third  is  the  expressed  or  pre- 
sumed desire  of  the  patient  not  to  be  treated. 

In  the  case  of  a  still  conscious  person,  this  presents  few  problems 
apart  from  whether  or  not  he  or  she  is  competent  to  express  such  a 
desire.  Where  there  is  doubt  about  a  patient's  competency,  or  where 
the  patient  is  comatose,  the  moral  question  is,  Could  this  person  be 
presumed,  beyond  all  reasonable  doubt,  to  have  wanted  not  to  be 
treated  for  the  disease  or  injury  in  question?  Voluntary  benemor- 
tasia— the  withholding  of  treatment  in  accord  with  a  patient's  un- 
equivocably  expressed  desire  not  to  be  treated — is  clearly  moral.  In- 
voluntary benemortasia — the  withholding  of  treatment  from  uncon- 
scious or  incompetent  patients — is  dubiously  moral.  It  will  be  more 
moral  where  prior  statements  of  the  desire  not  to  be  treated  can  be 
adduced  in  the  case  of  persons  who  later  become  incapable  of  express- 
ing that  same  desire  or  changing  their  minds — whether  because  of 
incompetency  or  unconsciousness.  It  will  be  less  obviously  moral 
Avhere  the  desire  not  to  be  treated  can  only  be  presumed  or  inferred. 
Here  the  legal  fiction  of  "the  reasonable  person"  may  be  helpful  in 
arriving  at  a  decision  whether  or  not  to  treat :  Would  "a  reasonable 
person,"  afflicted  Avith  a  terminal  and  irreversible  condition  and  with 
death  imminent,  want  to  be  subject  to  medical  interventions  which 
could  serve  only  to  prolong  the  process  of  dying  ?  A  negative  answer 
would  render  involuntary  benemortasia  more  moral  than  an  affirma- 
tive response. 

Euthanasia. — This  word  is  used,  not  in  its  original,  root  sense  (for 
which  the  word  benemortasia  has,  in  this  paper,  been  substituted) ,  but 
in  its  acquired  context :  a  good  death  caused  by  the  withdrawal  of  a 
regimen  of  treatment  already  begun  (turning  off  a  respirator,  remov- 
ing intravenous  feeding  lines,  etc.).  At  issue  here  is  whether  or  not 
treatments  that  were  (or  were  reasonably  expected  to  be)  potentially 
life-extending  when  first  begun  have  now  become  the  means  for  aim- 
lessly and  uselessly  prolonging  the  process  of  dying.  If  they  have — 
and  this  is  itself  a  crucial  moral  decision — is  it  morally  permissible 
to  withdraw  them?  What  complicates  this  issue  is  the  legal  equation 
of  euthanasia  with  homicide,  except  in  those  States  where,  by  means 
of  the  "brain  death  criterion,"  it  can  be  established  that  the  person 
is  dead  already.  Furthermore,  the  contemplated  withdrawal  of  means 
which  are  now  adjudged  to  be  doing  no  more  than  aimlessly  and  use- 
lessly prolonging  the  process  of  dying  may  be  either  voluntary  (at 
the  request  or  with  the  consent  of  the  terminally  ill  person),  or  in- 
voluntary (where  unconsciousness  or  incompetency  prevent  a  request 
being  registered  or  a  consent  obtained) . 

Three  principles  similar  to  those  in  the  discussion  of  benemortasia 
apply  equally  to  voluntary  euthanasia — at  least  in  terms  of  ethical 
considerations.  Of  course,  legal  prohibitions  and  restraints  remain, 
and  these  will  have  to  be  addressed  later  when  we  turn  to  questions 
of  law  in  the  light  of  this  ethical  discussion.  Voluntary  euthanasia  is 
an  entirely  moral  option,  providing  these  three  prerequisites  are 
observed. 
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First,  the  irreversibility  of  the  disease  process  should  have  been 
established.  This,  obviously,  is  a  medical  judgment.  It  can  be  ex- 
tremely difficult  to  make,  and  of  ion  can  only  be  a  matter  of  "edu- 
cated guesswork."  To  withdraw  life-sustaining  measures  before  the 
point  of  utter  irreversibility  has  been  reached  would  constitute  neg- 
ligence. To  do  so  beyond  this  point,  once  recognized,  is  a  morally 
permissible  act  of  humaneness,  providing  the  following  two  additional 
conditions  are  met. 

The  second  is  the  imminence  of  death  with  unmitigatable  pain.  Often 
one  is  present  without  the  other.  Where  death  is  imminent,  but  the 
pain  is  manageable,  the  question  which  suggests  itself  is,  Whose  suf- 
fering are  we  seeking  to  end  by  contemplating  voluntary  enthanasia  ? 
Is  it  only  that  of  the  patient  (emotional  and  psychological,  as  well  as 
physical),  or  is  it  that  of  family  members,  physicians,  or  nurses?  If 
it  is  not  the  quite  unbearable  pain  of  the  patient  that  we  are  striving 
to  circumvent,  even  to  consider  voluntary  euthanasia  is  unwarranted. 
But  in  those  rare  instances  where  the  dying  person  herself  or  himself 
has  devastating  pain  which  cannot  be  alleviated,  the  withdrawal  of 
support  systems  is  morally  justifiable. 

The  third  condition  is  that  the  request  for  withdrawal  of  life  sus- 
taining means  or  treatments  should  be  made  by,  or  competent,  un- 
coerced consent  should  have  been  obtained  from,  the  dying  person. 
Where  this  has  been  done,  voluntary  euthanasia  becomes  the  logical 
extension  of  what  is  now  regarded  to  be  the.  patient's  legitimate  moral 
right  to  refuse  treatment — based  on  the  principle  of  respect  for  per- 
sons and  the  value  of  autonomy. 

Problems  arise  when  we  attempt  to  assess  the  moral  propriety  of 
involuntary  euthanasia — given  the  fulfillment  of  the  first  two  condi- 
tions set  out  above,  but  not  the  third.  Now  the  ethical  issue  turns  on 
whether  or  not  the  unconscious  or  incompetent  dying  person  can 
reasonably  be  expected  to  return  to  consciousness  or  competency,  on  the 
one  hand,  and  if  not,  whether  she  or  he  could  be  presumed — beyond 
all  doubt — to  have  requested  or  consented  to  the  withdrawal  of  support 
systems  given  her  or  his  dying  condition  and  dependency  on  them 
for  continued  existence,  on  the  other.  Where  there  is  a  likelihood  that 
the  dying  person  might  regain  consciousness  or  competency,  one  is 
inclined  to  the  view  that  a  decision  to  withdraw  life  sustaining  meas- 
ures should  be  deferred  until  the  patient  is  able  to  request  or  consent 
to  this.  Voluntary  euthanasia  is  better  than  involuntary,  prima  facie, 
because  it  allows  fuller  expression  to  the  value  of  autonomy  and  the 
principle  of  respect  for  persons.  Where  there  is  no  possibility  of  the 
dying  person  regaining  consciousness  or  being  restored  to  competency, 
everything  now  hinges  on  how  consistently  and  how  responsibly  she  or 
he  gave  prior  notice  of  the  desire  that  should  she  or  he  ever  be  in  this 
very  circumstance,  involuntary  euthanasia  should  be  performed. 
Where  the  evidence  of  this  is  slim,  involuntary  euthanasia  is  not  a 
moral  option.  Where  it  is  compelling,  it  is — notwithstanding  the  legal 
barriers  (and  these  are  many  except,  now,  in  California)  first  to  be 
surmounted. 

It  should  be  noted  that  where  involuntary  euthanasia  is  morally 
justified  and  desirable,  but  impossible  of  fulfillment  because  of  the 
legal  obstacles  to  it  and  physicians'  defensiveness  in  the  face  of  these, 
the  next-of-kin  do  have  an  option  other  than  that  of  either  standing 
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by  helplessly  and  passively  (in  the  presence  of  the  first  two  conditions 
stipulated  above),  or  taking  the  law  into  their  own  hands.  This  option 
has  been  well  stated  by  Thomas  C.  Oden  in  Tlx  Hastings  Center 
lit  port i 

If  [members  of  the  family]  are  i>erfect.ly  clear  in  conscience  that  the  patient 
should  be  allowed  to  die  without  further  medical  interventions,  they  may  begin  a 
carefully  paced  sequence  of  withholding:  consent  on  several  levels,  with  time 
allowed  between  each  level :  first,  to  withhold  consent  to  treatment  of  new  infec- 
tions; second,  if  necessary,  to  respiration ;  third,  only  if  necessary,  from  other 
forms  of  emergency  intensive  care :  and  finally,  only  if  necessary,  from  all  forms 
of  treatment,  including  high-caloric  intravenous  feeding.  If  all  these  measures 
have  failed,  they  can  withhold  consent  from  hospitalization  itself,  but  this  should 
be  done  only  after  all  reasonable  efforts  have  been  made  to  transfer  the  patient 
to  another  hospital. 

Mercy  hilling. — This  term  is  intended  to  convey  that  something  is 
done  by  a  second  person  deliberately  to  kill  the  dying  person :  giv- 
ing increasing  dosages  of  morphine  which,  while  controlling  pain, 
inevitably  shorten  life;  using  a  shotgun  (Zygmaniak,  New  Jersey, 
1973)  :  giving  a  fatal  injection  of  potassium  chloride  (Montemorano, 
New  York,  1974):  or  strangling  (Reinecke,  Illinois,  1967).  The 
presumption  is  that  this  is  done  for  reasons  of  mercy.  But  the  word 
"mercy"  is  placed  in  quotation  marks  in  describing  this  form  of  active 
euthanasia  because  the  question  of  motivation  is  crucial  to  assessing 
both  the  moral  and  the  legal  quality  of  the  act.  The  killing  could 
be  done,  not  mercifully  to  end  the  dying  person's  suffering,  but  that 
of  the  bystander;  equally  it  coud  be  done  in  order  to  collect  on  an 
insurance  policy,  or  to  inherit  an  estate,  or,  as  a  matter  of  con- 
venience, to  avoid  coming  out  in  the  middle  of  the  night  to  sign  a 
death  certificate  (as  the  prosecution  alleged  had  been  the  case  when 
Vincent  Montemorano  gave  Eugene  Bauer  the  fatal  injection  of  potas- 
sium  chloride) . 

What  are  we  to  make  of  "mercy"  killing  from  an  ethical  perspective  ? 
The  first  question  to  be  considered  is.  Is  there  a  moral  difference  be- 
tween passive  and  active  euthanasia  ?  Many  have  argued  that  there  is 
not.  Among  them,  James  Rachels  may  be  selected  as  a  representative 
and  persuasive  spokesperson.  In  order  to  make  his  case,  Rachels  asks 
us  to  imagine  two  men.  Smith  and  Jones,  both  of  whom  stand  to  gain 
financially  if  their  young  cousins  should  die.  Smith  drowns  his  cousin; 
Jones  lets  his  cousin  drown.  Both  inherit.  Therefore,  ipso  facto,  "if 
the  difference  between  killing  and  letting  die  were  in  itself  a  morally 
important  matter,  one  should  say  that  Jones's  behavior  was  less  repre- 
hension than  Smith's.  But  does  one  really  want  to  sav  that?  I  think 
not.'' 

What  Rachels  does  is  set  up  his  hypothetical  example  in  such  a  way 
that  there  is  an  exact  congruence  of  intent jonality  (both  Smith  and 
Jones  want  their  cousins  dead)  and  of  consequences  (both  Smith  and 
Jones  inherit  large  sums  of  money  as  a  result  of  their  cousins'  deaths) 
in  the  two  acts.  Given  this  correspondence  between  motivation  and  end 
results.  Rachels,  with  consistent  logic,  argues  that  there  is  no  moral 
difference  between  the  means  employed  (killing  and  letting  die) .  How- 
ever, this  argument  is  flawed  at  two  points.  First,  the  consistency 
Rachels  posits  between  the  intentionality  and  the  consequences  of  an 
action  is  rarely,  if  ever,  found  in  real  life  situations,  To  draw  the  con- 
clusion, therefore,  that  one  means  (killing)  is  as  good  as  another  (let- 
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ting  die)  on  such  dubious  premises  is  logically  hazardous.  And  sec- 
ond, in  assessing  the  moral  quality  of  an  act,  attention  should  be  paid 
to  all  three  components  of  it  :  intentionality,  consequences,  and  the 
character  of  the  means  used  to  accomplish  it.  Simply  to  speak  of 
"mercy"  killing  begs  the  question  of  motivation.  Is  mercy  indeed  the 
principal  motive  behind  the  action?  In  some  instances,  it  may  be;  in 
others,  it  may  not.  Similarly,  the  consequences  of  killing  and  letting 
die  respectively  may  be  quite  different.  The  consequencs  for  the  phy- 
sician/patient relationship,  for  example,  may  be  quite  disastrous  if 
physicians  were  given  a  license  to  kill  (by  whatever  means)  ;  the  rela- 
tionship might  weli  be  enhanced  if,  in  certain  carefully  regulated 
circumstances  such  as  those  discussed  under  the  rubric  of  "euthanasia" 
above,  life  sustaining  measures  were  withdrawn  in  order  to  allow  some 
patients  to  die. 

With  regard  to  the  character  of  the  means  used,  the  following  gen- 
eral principle  might  be  appealed  to :  the  closer  a  means  comes  to  ex- 
pressing care,  the  more  acceptable  it  is  to  society;  the  fewer  the  as- 
sociations it  has  with  care,  the  less  acceptable.  That  is  to  say,  morphine 
(which  shortens  life  but  also  alleviates  severe  pain — an  expression  of 
care)  is  more  acceptable  as  a  means  of  accomplishing  death  than 
potassium  chloride  (which  merely  ends  the  patient's  life) . 

The  answer,  then,  to  the  question,  "is  there  a  moral  difference  be- 
tween killing  and  letting  die?"  is  that  it  depends  on  an  assessment  of 
intentionality,  consequences,  and  the  character  of  the  means  used — all 
taken  together.  In  some  situations,  no  moral  difference  will  be  discern- 
ible. In  others,  that  difference  will  be  marked.  In  all  cases,  powerful 
considerations  in  terms  of  intentionality,  consequences,  and  the  char- 
acter of  the  means  used  must  be  brought  forward  to  override  the  prior 
and  more  fundamental  principle  of  respect  for  life.  This  principle 
would  rule  out  altogether  involuntary  "mercy"  killing.  It  would  also 
exclude  any  notion  of  legalizing  voluntary  "mercy"  killing,  whether 
by  a  physician  or  any  other  designated  "executioner."  For  legalization 
would  preempt  the  delicate  weighing  of  intentionality,  means,  and 
consequences  which  alone  can  facilitate  the  determination  of  whether 
or  not  this  is  a  moral  act.  There  seems  to  be  no  alternative  to  asserting 
that  where  the  determination  has  responsibly  been  made  that  this  is  a 
moral  act,  demanded  by  genuine  considerations  of  mercy  alone,  then 
the  act  must  be  performed  against  the  law  with  a  willingness  to  bear 
whatever  legal  consequences  ensue  by  the  person  who — because  of  his 
or  her  close  relationship  to  the  dying  person — has  been  led  to  that 
decision. 

II.  A  Review  of  Present  Euthanasia  Legislation 

Under  this  heading,  the  existing  legislation  pertaining  to  suicide, 
benemortasia,  euthanasia,  and  "mercy"  killing  (as  we  have  defined 
these  terms)  requires  to  be  surveyed.  We  begin  with  a  consideration  of 
suicide. 

The  criminality  of  suicide  comprehends  three  areas :  the  act  itself, 
attempted  suicide,  and  the  act  of  a  second  person  aiding  or  encouraging 
the  suicide.  In  the  following  survey  of  these  three  facets  of  the  subject, 
an  indebtedness  to  Donald  M.  Wright  for  his  careful  article,  "Crimi- 
nal Aspect  of  Suicide,"  is  manifest. 
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By  judicial  decision,  the  act  of  suicide  has  been  held  not  to  be  crimi- 
nal in  at  least  seven  States:  California,  Illinois,  Maine,  New  York, 
Ohio,  Pennsylvania,  and  Texas.  These  decisions  all  recognize  the 
futility  of  the  law  in  respect  of  suicide,  because  of  the  inherent  im- 
possibility of  punishing  the  criminal.  At  present,  only  South  Carolina 
and  Alabama  hold  suicide  to  be  criminal,  although  there  has  been  no 
prosecution  for  suicide  in  either  State. 

With  regard  to  attempted  suicide,  only  three  States — Texas,  Okla- 
homa, and  Washington — record  statutes  against  this,  although  at 
common  law  this  was  generally  punishable  as  a  misdemeanor.  Wright 
comments : 

As  a  result  of  recent  social  trends  recognizing  suicide  as  a  mental  illness,  it  is 
doubtful  that  one  would  be  held  a  criminal  if  he  attempted  suicide.  It  is  more 
likely  that  one  would  be  committed  to  a  mental  facility.  Involuntary  hospitaliza- 
tion  statutes  are  widespread  among  the  States  and  a  court's  justification  for  the 
commitment  would  be  founded  upon  the  need  to  protect  the  person  from  himself. 

However,  in  the  light  of  the  recent  United  States  Supreme  Court 
case,  Donaldson  v.  O'Conner,  422  U.S.  563  ( 1975 ),  Wright  points  out 
that  the  thrust  of  the  opinion  is  a — 

holding  that  effective  treatment  must  be  offered  an  involuntary  mental  patient 
in  a  State  hospital  or  the  patient  must  be  released,  unless  he  is  dangerous  to 
others,  it  seems  a  patient  who  has  attempted  suicide  but  shows  no  present  suicidal 
threats  should  be  released.  If  a  patient  really  desires  to  kill  himself  it  is  doubtful 
he  can  be  halted,  even  in  a  mental  hospital.  Without  effective  treatment  for  those 
who  attempt  suicide,  a  mental  hospital  would  be  hard  pressed  to  justify  holding 
a  patient  against  his  will. 

The  question  of  the  legality  of  aiding  a  person  intent  on  committing 
suicide  inevitably  has  important  implications  for  benemortasia  and 
euthanasia,  as  we  have  defined  these  terms.  Many  States  have  enacted 
statutes  which  make  the  aiding  and  abetting  of  suicide  a  crime.  In 
States  in  which  there  are  no  penal  statutes  concerning  suicide,  the 
criminality  of  aiding  in  a  suicide  must  be  based  on  the  criminal  status 
of  the  suicide  act  and  attempt.  Yet,  even  in  the  absence  of  such  a  stat- 
ute, some  courts  have  held  guilty  of  murder  persons  who  aid  in  a  sui- 
cide by  providing  the  means  of  death.  The  definition  of  homicide  is 
generally  so  broad  that  a  court  could  view  the  death  of  a  person  by  sui- 
cide as  a  homicide  and  base  the  punishment  of  the  aider  on  the  State 
homicide  statute.  Thus  a  physician  who,  upon  the  request  of  a  patient 
for  benemortasia  or  euthansia,  withholds  or  withdraws  medical  aid 
and  allows  the  patient  to  die,  could  either  face  a  charge  of  aiding  in  a 
suicide — in  those  jurisdictions  where  this  crime  exists,  or  otherwise  be 
charged  under  existing  homicide  statutes. 

At  least  one  court  has  construed  the  refusal  of  medical  interven- 
tions (benemortasia)  as  suicidal.  In  a  District  of  Columbia  case  (Ap- 
plication of  the  President  and  Directors  of  Georgetown  College,  Inc., 
331  F.  2d  1000,  cert  denied,  377  U.S.  978,  1964)  a  Federal  court  held 
that  where  a.  patient  refuses  medical  treatment,  the  patient  could  be 
subject  to  criminal  arrest — if  he  or  she  is  in  a  jurisdiction  where 
attempted  suicide  is  illegal.  Such  a  view  renders  the  physician  ex- 
tremely vulnerable  at  law.  If  the  patient  can  be  arrested  for  attempted 
suicide,  the  physician  could  be  charged  with  aiding  in  the  suicide 
attempt.  Furthermore,  according  to  Wright,  "it  would  appear  the 
physician  would  be  subject  to  criminal  charges,  in  those  jurisdictions 
prohibiting  the  attempt  or  aiding  of  a  suicide,  regardless  of  the  crim- 
inal status  of  the  patient." 
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Turning  now  to  euthanasia,  in  terms  of  the  common  law  all  forms 
of  euthanasia  (voluntary  and  involuntary,  passive  and  active)  have 
been  considered  murder,  no  matter  how  kindly  the  motive.  This  posi- 
tion has  been  concisely  and  clearly  outlined  by  Kenneth  Merin  in  the 
Congressional  Research  Publication,  The  Right  to  Die.  Three  constitu- 
tional considerations  are  serving  to  modify  this  fundamental  common- 
law  attitude.  The  first  is  the  right  to  privacy.  Of  the  two  aspects  of 
the  privacy  concept  as  analyzed  by  the  court,  the  second  is  more  per- 
tinent to  our  present  discussion.  According  to  Merin,  "it  relates  to  the 
idea  of  autonomy,  the  freedom  of  the  individual  to  perform  or  not  per- 
form certain  acts  or  subject  themselves  to  certain  experiences."  (U.S. 
Constitution  Annotated,  1974  Supp.  at  S.  86. ) 

The  second  constitutional  consideration  is  the  free  exercise  of  reli- 
gion. The  First  Amendment  to  the  Constitution  guarantees  that  Amer- 
icans will  not  be  subject  to  State  or  Federal  interference  in  the  free 
exercise  of  their  religious  beliefs.  However,  this  right  is  not  absolute. 
In  the  face  of  a  compelling  State  interest  (Sherbert  v.  Vemer,  374 
U.S.  398,  403,  406-409,  1963),  the  government  may  restrict  free  exer- 
cise under  either  the  parens  patriae  or  police  power  doctrines.  Never- 
theless, ".  .  .  only  those  interests  of  the  highest  order  and  those  not 
otherwise  served  can  overbalance  legitimate  claims  to  the  free  exer- 
cise of  religion."  (Wisconsin  v.  Verner,  406  U.S.  205,  215, 1972.)  Merin 
makes  this  observation : 

In  eases  involving  euthanasia,  a  court  ordering  medical  assistance  usually 
rationalizes  its  decision  in  terms  of  a  duty  owing  by  the  patient,  and  it  is  that 
duty  on  which  the  court  pegs  its  compelling  state  interest. 

Generally,  this  action  has  involved  Jehovah's  Witnesses,  whose  reli- 
gious beliefs  forbid  blood  transfusions,  and  has  served  to  make  eutha- 
nasia more  difficult  of  achievement  for  them. 

The  third  constitutional  consideration  is  that  of  cruel  and  unusual 
punishment.  This  was  invoked  in  the  much  publicized  case,  In  the 
Matter  of  Karen  Quintan  (X.J.  Sup.  Ct.  A-116,  1975  term,  decided 
March  31,  1976,  44  U.S.L.W.  2462,  1976).  But  the  court  concluded 
that  this  was  not  sufficient  grounds  for  what  might  have  been  an  action 
leading  to  euthanasia  (the  removal  of  the  respirator)  : 

Neither  the  State,  nor  the  law,  but  the  accident  of  fate  and  nature,  has  inflicted 
upon  her  conditions  which  though  in  essence  cruel  and  most  unusual,  yet  do  not 
amount  to  "punishment"  in  any  constitutional  sense,  (p.  33) 

With  respect  to  these  three  constitutional  considerations,  it  is  per- 
haps the  Quinlan  decision  itself  that  has  had  the  most  far-reaching 
impact  on  the  common  law  position  on  euthanasia.  At  two  points  in 
particular  this  is  clearly  apparent.  The  first  is  the  court's  ruling  that 

The  State's  interest  contra  weakens  and  the  individual's  right  to  privacy 
grows  as  the  degree  of  bodily  invasion  increases  and  the  prognosis  dims.  Ulti- 
mately there  comes  a  point  at  which  the  individual's  rights  overcome  the  State's 
interest.  (Note  10,  p.  58) . 

The  second  is  the  matter  of  criminal  liability  respecting  a  physician 
who  acts  in  accordance  with  a  recognition  of  such  an  individual's 
rights.  Contrary  to  both  the  County  Prosecutor  and  the  Attorney  Gen- 
eral who  argued  that  termination  of  treatment  and  the  consequent 
hastening  of  death  would  constitute  criminal  homicide,  the  Supreme 
Court  held  that  death  resulting  from  discontinuation  of  life  support 
systems  would  constitute  expiration  from  natural  causes,  not  homicide. 
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Furthermore,  the  exercise  of  a  constitutional  right  such  as  we  have  here  found 
is  protected  from  criminal  prosecution.  .  .  .  We  do  not  question  the  State's 
undoubted  power  to  punish  the  taking  of  human  life,  but  that  power  does  not 
encompass  individuals  terminating  medical  treatment  pursuant  to  their  right  of 
privacy.  The  constitutional  protection  extends  to  third  parties  whose  action  is 
necessary  to  effectuate  the  exercise  of  that  right  where  the  individuals  them- 
selves would  not  be  subject  to  prosecution  or  the  third  parties  are  charged  as 
accessories  to  an  act  which  could  not  be  a  crime.  And,  under  the  same  circum- 
stances of  this  case,  these  same  principles  would  apply  to  and  negate  a  valid 
prosecution  for  attempted  suicide  were  there  still  such  a  crime  in  this  State, 
(pp.  54-5). 

California  has  recently  enacted  what  is  probably  the  most  signifi- 
cant single  piece  of  "euthanasia"  legislation  in  the  United  States: 
Assembly  Bill  No.  3060,  "The  Natural  Death  Act,"  effective  January  1, 
1977.  Paragraph  7186  provides  the  rationale  behind  this  bold  bill,  and 
warrants  quotation  in  full : 

The  Legislature  finds  that  adult  persons  have  the  fundamental  right  to  control 
the  decisions  relating  to  the  rendering  of  their  own  medical  care,  including  the 
decision  to  have  life-sustaining  procedures  withheld  or  withdrawn  in  instances 
of  a  terminal  condition. 

The  Legislature  further  finds  that  modern  medical  technology  has  made  pos- 
sible the  artificial  prolongation  of  human  life  beyond  natural  limits.  The  Legis- 
lature further  finds  that,  in  the  interest  of  protecting  individual  autonomy,  such 
prolongation  of  life  for  persons  with  a  terminal  condition  may  cause  loss  of 
patient  dignity  and  unnecessary  pain  and  suffering,  while  providing  nothing 
medically  necessary  or  beneficial  to  the  patient. 

The  Legislature  further  finds  that  there  exists  considerable  uncertainty  in  the 
medical  and  legal  professions  as  to  the  legality  of  terminating  the  use  or  appli- 
cation of  life-sustaining  procedures  where  the  patient  has  voluntarily  and  in 
sound  mind  evidenced  a  desire  that  such  procedures  be  withheld  or  withdrawn. 

In  recognition  of  the  dignity  and  privacy  which  patients  have  a  right  to  expect, 
the  Legislature  hereby  declares  that  the  laws  of  the  State  of  California  shall 
recognize  the  right  of  an  adult  person  to  make  a  written  directive  instructing 
his  physician  to  withhold  or  withdraw  life-sustaining  procedures  in  the  event  of 
a  terminal  condition. 

After  a  careful  definition  of  terms  in  paragraph  7187,  and  stipula- 
tions regarding  the  signing  and  witnessing  of  the  Directive  to  Physi- 
cians in  paragraph  7188,  the  text  of  the  Directive  (here  quoted  in  full) 
is  provided : 

Directive  made  this  day  of  (month,  year ) . 

I,  ,  being  of  sound  mind,  willfully  and  voluntarily  make  known  my  desire 

that  my  life  shall  not  be  artificially  prolonged  under  the  circumstances  set  forth 
below,  do  hereby  declare  : 

1.  If  at  any  time  I  should  have  an  incurable  injury,  disease,  or  illness  certified 
to  be  a  terminal  condition  by  two  physicians,  and  where  the  application  of  life- 
sustaining  procedures  would  serve  only  to  artificially  prolong  the  moment  of  my 
death  and  where  my  physician  determines  that  my  death  is  imminent  whether  or 
not  life-sustaining  procedures  are  utilized,  I  direct  that  such  procedures  be  with- 
held or  withdrawn,  and  that  I  be  permitted  to  die  naturally. 

2.  In  the  absence  of  my  ability  to  give  directions  regarding  the  use  of  such  life- 
sustaining  procedures,  it  is  my  intention  that  this  directive  shall  be  honored  by 
my  family  and  physician (s)  as  the  final  expression  of  my  legal  right  to  refuse 
medical  or  surgical  treatment  and  accept  the  consequences  from  such  refusal. 

3.  If  I  have  been  diagnosed  as  pregnant  and  that  diagnosis  is  known  to  my 
physician,  this  directive  shall  have  no  force  or  effect  during  the  course  of  my 
pregnancy. 

4.  I  have  been  diagnosed  and  notified  at  least  14  days  ago  as  having  a  terminal 

condition  by   .  M.D.,  whose  address  is   ,  and  whose  telephone  number 

is  .  I  understand  that  if  I  have  not  filled  in  the  physician's  name  and  address 

it  shall  bp  presumed  that  I  did  not  have  a  terminal  condition  when  I  made  oui 
this  directive. 


289 


5.  This  directive  shall  have  no  force  or  effect  five  years  from  the  date  filled  in 
above. 

6.  I  understand  the  full  import  of  this  directive  and  I  am  emotionally  and 
mentally  competent  to  make  this  directive. 

Signed  

City,  County,  and  State  of  Residence 


The  declarant  has  been  personally  known  to  me  and  I  believe  him  or  her  to  be 
of  sound  mind. 

Witness  

Witness  

Subsequent  paragraphs  provide  for  patients  in  skilled  nursing 
facilities,  deal  with  revocation  of  the  directive,  specifically  exempt 
physicians  and  health  facilities  who  act  in  accordance  with  the  direc- 
tive from  civil  liabilit}T,  and  prohibit  a  death  resulting  from  this  direc- 
tive being  classified  as  a  suicide  for  the  purpose  of  impairing  or  in- 
validating life  insurance  policies.  It  is  also  specified  that  no  person 
shall  be  required  to  execute  a  directive  as  a  condition  for  being  insured 
for,  or  receiving,  health  care  services. 

Paragraph  7193  is  addressed  to  an  objection  which  has  been  raised 
in  opposition  to  this  bill :  that  it  will  make  it  more  difficult  for  persons 
who  have  not  executed  a  directive  to  accomplish  the  withholding  or 
withdrawal  of  life  sustaining  medical  interventions.  The  text  reads : 

Nothing  in  this  chapter  shall  impair  or  supersede  any  legal  right  or  legal 
responsibility  which  any  person  may  have  to  effect  the  withholding  or  withdrawal 
of  life-sustaining  procedures  in  any  lawful  manner.  In  such  respect  the  provisions 
of  this  chapter  are  cumulative. 

The  following  paragraph  renders  illegal  the  wilful  circumvention  of 
one  person's  directive,  without  that  person's  consent,  by  another.  And, 
finally,  paragraph  7195  expressly  prohibits  "mercy"  killing  on  the 
grounds  of  any  imagined  basis  in  this  bill: 

Nothing  in  this  chapter  shall  be  construed  to  condone,  authorize,  or  approve 
mercy  killing,  or  to  permit  any  affirmative  or  deliberate  act  or  omission  to  end 
life  other  than  to  permit  the  natural  process  of  dying  as  provided  in  this  chapter. 

The  full  text  of  the  bill  is  appended  to  this  paper.  In  the  State  of 
California  it  represents  a  courageous  legal  response  to  many  of  the 
ethical  considerations  identified  in  part  one  of  this  essay. 

Turning  now  to  "mercy"  killing,  Merin  notes  that  "the  harsh 
moral  code  [to]  which  mercy-killers  were  subjected  has  moderated 
in  this  century."  One  survey  of  twelve  active  euthanasia  cases  in 
American  jurisdictions  revealed  that  only  in  a  single  instance  was  a 
defendant  convicted  of  murder.  The  other  eleven  cases  included  one 
failure  to  indict,  seven  acquittals,  and  three  convictions  for  an  offense 
less  than  murder.  Nevertheless,  the  prima  facie  identification  of  active 
euthanasia  with  homicide — at  least  until  a  merciful  motive  can 
unequivocably  be  established — remains  statutory.  There  appears  to 
be  no  discernible  tendency  in  society  in  the  direction  of  wanting  to 
remove  the  powerful  legal  sanctions  against  "mercy"  killing. 

This  completes  our  survey  of  "euthanasia"  and  the  law.  Merin's 
concluding  paragraphs  in  The  Right  to  Die  are  worthy  of  quotation 
in  full  as  a  summation  of  this  section's  findings : 

The  trend  of  recent  decisions  seems  to  indicate  that  the  courts  are  reflecting 
society's  growing  tolerance  for  individuals,  families,  and  physicians  involved 
in  situations  [of  not  wanting  to  prolong  death  when  life  cannot  any  longer  be 
meaningfully  extended]. 
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By  the  beginning  of  [1976],  fifteen  States  were  considering  "death  with 
dignity"  Bills  (those  States  are  Delaware,  Florida,  Hawaii,  Idaho,  Illinois,  Iowa, 
Maryland,  Massachusetts,  Montana,  Oregon,  Rhode  Island,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin). 

The  legislation  differs  in  language  and  scope,  and  only  three  States  are 
considering  legislation  that  would  make  active  euthanasia  legal.  These  States 
are  Idaho,  Montana,  and  Oregon, 

The  greatest  opposition  against  legalization  of  euthanasia  would  seem  to 
come  from  those  who  point  out  the  possibility  of  abuse  of  whatever  system 
might  be  decided  upon.  Their  concerns  are  well-founded,  and  the  proponents  of 
euthanasia  readily  admit  that  legislation  should  be  drawn  in  such  a  manner 
thai  the  possibility  of  error  is  virtually  impossible. 

III.  Suggested  Revisions  of  Existing  Legislation 

In  the  light  of  the  ethical  considerations  raised  in  the  first  part  of 
this  paper,  three  proposals  are  now  made  which,  if  acted  upon  by 
those  responsible  for  law-making,  would — in  the  opinion  of  the 
writer — serve  to  bring  the  law  with  respect  to  "euthanasia"  into  accord 
with  the  moral  insights  already  offered.  These  are  as  follows : 

1.  The  criminal  sanctions  against  suicide  and  attempted  suicide 
ought  to  be  removed,  as  well  as  those  against  the  aiding  and  abetting 
of  suicide  in  the  case  of  physicians  or  health  facilities  who.  at  the 
request  of  the  terminally  ill  patient,  withhold  or  withdraw  life  sustain- 
ing means  of  treatment. 

2.  Benemortasia  and  euthanasia,  as  defined  in  part  one,  ought  to 
be  legalized  in  terms  of  allowing  terminally  ill  adults  voluntarily  to 
direct,  in  advance,  that  if  ever  they  should  be  in  a  situation  where  the 
use  of  life  sustaining  medical  interventions  would  serve  only  needlessly 
and  meaninglessly  to  prolong  the  process  of  dying,  those  interventions 
should  either  be  withheld  or  withdrawn,  with  the  cooperating  physi- 
cians and  health  facilities  exonerated  from  all  possible  legal  repercus- 
sions. California's  Assembly  Bill  No.  3060,  while  not  perfect,  is  never- 
theless something  of  a  model  in  this  regard. 

3.  Existing  legal  sanctions  against  "mercy-'  killing  or  active 
euthanasia  ought  to  be  rigorously  maintained  in  the  law;  but  where 
the  law  is  broken  for  genuinely  merciful  reasons,  its  penalties  ought  to 
be  applied  with  the  utmost  leniency  and  compassion. 

Arguments  in  support  of  these  proposals  must  now  be  adduced. 

1.  Suicide. — The  common  law  categorization  of  suicide  as  an  im- 
moral crime  derived  from  a  predominantly  Christian  perspective  in 
which  suicide  was  condemned  on  theological  grounds.  Although  the 
secularization  of  society  has  rendered  that  view  irrelevant  for  many, 
the  question  of  the  morality  or  immorality  of  suicide  must  neverthe- 
less be  settled  theologically.  The  author's  theological  position  there- 
fore requires  to  be  outlined  briefly. 

The  Bible  affords  us  little  help  on  the  subject  of  suicide.  What  few 
references  there  are  are  ambivalent.  In  the  absence  of  clear  biblical 
teaching,  the  church  did  two  things.  One  was  to  extend  the  meaning  of 
the  sixth  commandment  to  include  the  prohibition  of  what  came  to  be 
thought  of  as  "self-murder."  Just  as  murder  wTas  considered  sinful, 
so  suicide  as  "self-murder"  was  condemned  also.  The  other  tactic  was 
to  fall  back  on  Aristotle,  which  Aquinas  does,  as  Augustine  did  before 
him.  In  the  Summa  (IT. 2)  Thomas  propoimds  three  arguments  against 
suicide,  two  or  which  are  taken  directly  from  Aristotle;  it  is  an  offense 
against  oneself,  against  society,  and  against  God. 
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This  was  the  prevailing  view  until  John  Donne's  Biathcmatos  ap- 
peared posthumously  in  1644,  and  David  Hume's  essay,  "On  Suicide," 
was  published  in  1783.  Both  writers  fairly  demolished  the  Aristotelean 
position,  thus  beginning  the  erosion  of  the  traditional  Christian  stance 
against  suicide.  In  the  author's  repudiation  of  the  traditional  blanket 
condemnation  of  suicide,  two  general  principles  seem  to  be  important, 
and  four  practical  conclusions  may  be  drawn  from  them. 

The  first  principle  is  that  within  the  context  of  faith,  hope,  and 
love,  life  may  be  experienced  as  a  gift,  received  with  gratitude,  and 
held  as  a  sacred  trust.  The  context  of  faith,  hope,  and  love  (Christianly 
understood)  is  all-important.  Within  this  context,  life  may  be  ex- 
perienced as  a  gift — the  good  and  the  bad  alike,  the  rough  and  the 
smooth,  the  difficult  and  the  easy.  Within  this  context,  life  may  be 
received  with  gratitude — for  even  the  most  painful  events  will  be  ac- 
cepted as  potentially  meaningful  and  purposeful.  Within  this  con- 
text, life  will  be  viewed  as  a  solemn  trust,  to  be  used  responsibly  for 
the  Giver,  rather  than  as  a  right  over  which  one  has  absolute  power 
of  disposition. 

However,  if  a  person  stands  outside  the  community  of  faith,  hope, 
and  love,  then  a  sense  of  autonomy  (rather  than  theonomy)  could 
well  inspire  the  claim  that  one  has  the  right  finally  to  dispose  of  one- 
self. Or  if  the  context  of  faith,  hope,  and  love  which  once  was  there 
has  been  lost — if  one  no  longer  feels  that  God  is  trustworthy,  that 
there  is  any  hope  of  a  creative  issue  out  of  one's  afflictions,  and  that 
nobody  cares — then,  abandoned  and  despairing  in  a  meaningless 
universe,  suicide  could  well  be  regarded  as  the  only  way  out.  The  point 
is  that  it  is  too  much  to  expect  those  who  do  not  belong  to  the  com- 
munity of  faith,  hope,  and  love  to  regard  life  and  suicide  in  the  same 
way  as  those  who  do.  In  an  increasingly  pluralistic  society,  the  norms 
of  the  Christian  community  should  not  be  imposed  on  the  population 
as  a  whole. 

The  second  principle  is  that  even  within  the  context  of  faith,  hope, 
and  love,  physical  existence  has  never  been  accorded  a  value  pre- 
eminent among  and  paramount  over  all  other  goods.  The  church  has 
always  recognized  this,  for  example,  in  the  way  it  has  accorded  special 
honor  to  martyrs.  Many  suicides  come  closer  to  acts  of  martyrdom  than 
self-murder.  Where  a  terminally  ill  person  takes  his  or  her  life  in  order 
to  spare  a  spouse  or  a  family  further  devastating  emotional  suffering, 
or  crippling  financial  costs,  this  accords  with  the  notion  that  love  for 
others,  for  example,  may  be  a  more  important  moral  obligation  than 
maintaining  physical  life  at  the  price  of  destroying  others. 

The  four  practical  conclusions,  derived  from  these  principles,  can 
be  simply  stated.  First,  it  is  impossible  to  be  judgemental  or  moralis- 
tic over  those  who  take  or  seek  to  take  their  own  lives.  Second,  it  should 
be  the  concern  of  those  who  belong  to  the  community  of  faith,  hope, 
and  love  to  enable  terminally  ill  persons  to  find  meaning,  to  discover 
creative  responses  to  their  afflictions,  and  to  feel  cared  for  and  com- 
panied  with  as  a  positive  way  of  encouraging  them  to  choose  life — 
despite  its  sometimes  desperate  burdens — rather  than  death.  Third, 
it  should  also  be  the  concern  of  those  who  belong  to  the  community 
of  faith,  hope,  and  love  to  continue  to  remind  society  (not  with  words, 
but  with  the  quality  of  their  lives),  that  some  things — integrity,  truth, 
justice,  and  concern  for  others  among  them — are  to  be  valued  above 
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mere  physical  existence.  And  fourth,  however  limited  may  be  our 
own  understanding  of  what  prompts  someone  to  contemplate  or  to 
commit  suicide,  we  must  never  set  a  limit  to  the  understanding,  the 
grace,  and  the  forgiveness  of  God.  Suicide  is  not  the  unforgiveable 
sin.  For  society  to  condemn  as  criminal  what  God  may  meet  with 
mercy  seems  Pharisaical. 

In  the  light  of  this  (personal)  theological  position,  the  author  is 
compelled  to  urge  that  suicide  or  attempted  suicide  ought  not  to  be 
construed  by  the  courts  as  immoral  and  thus  illegal.  Furthermore,  it 
ought  not  to  be  invariably  assumed  that  suicide  or  attempted 
suicide  is  the  act  of  a  person  cither  temporarily  or  permanently  men- 
tally unhinged.  The  author  concurs  wholeheartedly  with  Wright, 
who  poses  the  questions : 

Should  a  court  take  it  upon  itself,  even  where  there  is  evidence  of  possible 
suicidal  behavior,  to  make  a  moral  judgement  and  try  to  prevent  the  desired 
suicide?  Can  not  suicide  be  a  logical  and  dignified  death  of  a  sane  person,  rather 
th;m  presumed  to  be  the  action  of  one  insane?  Should  the  police  power  of  the 
State  extend  to  prevent,  for  example,  a  terminally  ill  cancer  patient  from  ending 
his  life  to  avoid  pain  and  deterioration?  Each  case  must  be  judged  on  its  own 
merits,  not  treated  as  a  mental  illness  or  a  crime  per  se  by  the  courts.  It  is 
ftivdlous  indeed  to  assume  that  insanity  is  the  cause  of  all  suicide  attempts. 

If  suicide  or  attempted  suicide  ought  not,  ipso  facto,  to  be  considered 
immoral  and  illegal,  it  follows  that  physicians  who,  at  the  express  wish 
of  a  patient  with  a  terminal  condition,  withhold  or  withdraw  life 
sustaining  measures  which  are  serving  only  to  prolong  the  process  of 
dying,  ought  not  to  be  vulnerable  to  (and,  indeed,  ought  to  be  expressly 
protected  from)  possible  criminal  charges  relating  to  the  aiding  and 
abetting  of  a  suicide.  Only  enlightened  legal  protection  of  this  kind  can 
mitigate  against  the  defensive  practice  of  medicine  and  the  mindless 
escalation  of  medical  technology  to  the  detriment  of  patient  dignity 
and  control. 

2.  Benemortasia  and  euthanasia. — As  was  suggested  in  the  first  part 
of  this  paper,  the  morality  of  both  voluntary  and  involuntary  bene- 
mortasia  and  euthanasia  hinges  crucially  on  the  issue  of  the  voluntary, 
competent,  and  informed  consent  of  the  patient  in  a  terminal  condition. 
Where  such  consent  can  unequivocably  be  established  as  having  been 
given  or  presumed  to  have  been  given,  the  withholding  or  withdrawal 
of  life  sustaining  procedures  accords  with  the  now  widely  recognized 
patient's  right  to  refuse  treatment.  As  we  have  seen,  incompetenev  or 
unconsciousness — often  produced  by  the  terminal  illness  itself — can 
make  it  impossible  for  a  consent  once  given  or  a  desire  once  expressed  to 
be  reiterated  in  the  final  stages  of  a  terminal  illness  when  it  is  most 
needed.  Therefore,  provision  ought  to  be  made  in  the  law,  as  has  now 
been  done  in  the  State  of  California  in  terms  of  Assembly  Rill  Xo. 
3060,  for  legally  valid  consent  to  be  given  to  and  the  desire  expressed 
for  the  withholding  or  withdrawal  of  life  sustaining  measures  prior  to 
the  point  in  a  terminal  illness  where  unconsciousness  or  incompetency 
ensues. 

One  strong  objection  to  the  legalization  of  "A  Directive  to  Phvsi- 
cinns''  such  as  is  provided  for  in  this  Bill  is  that  it  could  have  the  effect 
of  denying  to  terminally  ill  persons  who  have  not  executed  the  re- 
quired directive  the  right  to  have  life  sustaining  medical  interventions 
withheld  or  withdrawn  should  this  be  desired.  This  objection  would, 
obviously,  not  apply  in  the  case  of  still  conscious  or  competent  termi- 
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nally  ill  patients.  Their  rights  could  be  safeguarded  either  by  their 
later  signing  a  directive,  or  in  terms  of  their  generally  recognized  right 
to  refuse  treatment.  But  it  would  be  relevant  m  the  case  of  terminally  ill 
persons  who  lapse  into  unconsciousness  or  become  incompetent.  Karen 
Quinlan  is  one  such  example.  Even  had  there  been  a  Bill  such  as  Cali- 
fornia's "Natural  Death  Act"  in  New  Jersey,  she  was  not  at  any  time 
after  the  onset  of  her  tragic  illness  in  any  position  to  act  upon  it.  In 
her  case,  as  in  the  case  of  others  who  might  fall  into  this  category,  there 
seems  to  be  no  way  around  this  impasse  except  through  the  regular 
legal  channels  used  by  Miss  Quinlan's  parents.  The  Supreme  Court  of 
New  Jersey  finally  passed  a  judgement  which  allowed  Karen  Quinlan 
to  be  taken  off  the  respirator,  laying  down  the  important  principle 
that  in  the  delicate  balance  between  the  individual's  right  to  control 
his  or  her  own  life  and  society's  interest  in  preserving  life,  society's 
interest  should  predominate  where  the  individual  is  incapable  of 
asserting  or  claiming  that  right  until  such  time  as  the  court  is  able  to 
determine  that  "*  *  *  the  State's  interest  contra  weakens  and  the  indi- 
vidual's right  to  privacy  grows  as  the  degree  of  bodily  invasion 
increases  and  the  prognosis  dims."  This  seems  to  be  the  only  just  and 
rational  way  of  meeting  this  real  objection. 

3.  "Mercy"  hilling. — The  present  legal  sanctions  against  "mercy" 
killing  ought  to  be  maintained,  for,  as  we  have  seen,  the  morality  or 
immoralit}^  of  such  an  act  can  only  be  determined  by  a  careful  assess- 
ment of  motivation,  the  character  of  the  means  used,  and  the  conse- 
quences which  stem  from  it.  For  society  as  a  whole,  one  deleterious 
consequence  of  legalizing  "mercy"  killing  might  be  the  draining  of  the 
slowly  accumulated  reservoir  of  compassion  for  the  weak,  the  defense- 
less, and  the  helpless  which  has  been  one  of  the  more  notable  and 
noble  advances  of  our  Western  civilization.  For  physicians  them- 
selves, at  least  two  unwelcome  consequences  might  be  envisaged.  One 
would  be  the  introduction  of  ambiguities  into  the  bond  between 
physician  and  patient  which  could  have  the  effect  of  rending  com- 
pletely the  fabric  of  trust  so  essential  to  the  therapeutic  relationship. 
The  other  would  be  to  set  up  within  physicians  personally  an  intoler- 
able conflict  between  their  commitment  to  saving  life,  on  the  one  hand, 
and  what  would  (likely)  be  their  responsibility  for  taking  life,  on 
the  other. 

There  seems  to  be  no  moral  course  open  to  our  society  other  than 
that  of  continuing  to  prohibit  "mrrcy"  killing,  but  then  of  dealing 
as  compassionately  and  as  leniently  as  wo  can  with  thoce  who — 
whether  physicians  or  relatives — take  the  law  into  their  own  hands 
for  reasons  of  love,  to  end  the  life  of  a  person  in  a  situation  of 
terminal  illness  and  terrible  pain  Ore  wav  of  ensuring  such  merciful 
treatment  of  those  convicted  of  active  euthanasia  might  be  fo  introduce 
"mercy"  killing  as  a  sbeoial  catep-orv  into  all  pristine;  homicide 
statutes.  This  would  allow  rjhe  eourtc  to  mioose  lighter  penalties  on 
those  convicted  of  this  particular  form  of  killino-  than  is  possible 
within  the  general  framework  of  the  haw  dealing  with  homicide,  with- 
out such  a  distinction  and  refinement. 

The  ouestion  before  us  in  this  pa^c  has  been.  Ts  "e^thnnasia"  a 
new  civil  right  which  ouffht  to  be  reeop-nizer]  pp.  enoh  nnd  entrenched 
in  the  law?  One's  answer  ha^  heem  both  affirmative  ami  neirative.  The 
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right  of  a  person  in  a  situation  of  terminal  illness  (especially  with 
intractible  pain)  to  take  her  or  Ilia  own  life,  or  to  direct  that  life 
sustaining  (death  prolonging)  procedures  should  be  withheld  or 
withdrawn,  appears  to  he  morally  well-founded.  The  law  should 
reflect  this,  and  provide  protection  to  physicians  and  health  facilities 
who  act  in  response  to  persons  who  choose  to  assert  this  right.  The 
right  of  one  person  to  kill  another  has  a  less  secure  and  more  tenta- 
tive foundation  in  ethics.  Society's  interest  in  preserving  the  lives 
of  its  members  should  therefore  generally  override  the  right  to  kill — 
for  however  well-intentioned  reasons.  Those  who  courageously  break 
the  law  out  of  deep  compassion  should  be  prepared  to  suffer  the  legal 
penalties.  With  some  modification  of  present  homicide  statutes  in  the 
way  of  making  active  euthanasia  a  very  special  category  of  killing, 
and  given  the  disinterestedness  and  kindliness  of  the  motivation  of 
those  who  are  constrained  to  kill  for  mercy's  sake,  it  is  to  be  hoped 
that  these  consequences  would  be  slight. 

[California]  Assembly  Bill  No.  3060 

Chapter  1439 

An  act  to  add  Chapter  3.9  (commencing  with  Section  7185)  to  Part 
1  of  Division  7  of  the  Health  and  Safety  Code,  relating  to  medical 
care. 


[Approved  by  Governor  September  30,  1976.  Filed  with  Secretary 
of  State  September  30,  1976.] 


LEGISLATIVE  COUNSEL'S  DIGEST 


AB  3060,  Keene.  Cessation  of  medical  care  for  terminal  patients. 

No  existing  statute  prescribes  a  procedure  whereby  a  person  may 
provide  in  advance  for  the  withholding  or  withdrawal  of  medical 
care  in  the  event  the  person  should  suffer  a  terminal  illness  or  mortal 
injury. 

This  bill  would  expressly  authorize  the  withholding  or  withdrawal 
of  life-sustaining  procedures,  as  defined,  from  adult  patients  afflicted 
with  a  terminal  condition,  as  defined,  where  the  patient  has  executed 
a  directive  in  the  form  and  manner  prescribed  by  the  bill.  Such  a 
directive  would  generally  be  effective  for  5  years  from  the  date  of 
execution  unless  sooner  revoked  in  a  specified  manner.  This  bill  would 
relieve  physicians,  licensed  health  professionals  acting  under  the  di- 
rection of  a  physician,  and  health  facilities  from  civil  liability,  and 
would  relieve  physicians  and  licensed  health  professionals  acting 
under  the  direction  of  a  physician  from  criminal  prosecution  or 
charges  of  unprofessional  conduct,  for  withholding  or  withdrawing 
life-sustaining  procedures  in  accordance  with  the  provisions  of  the 
bill. 

The  bill  would  provide  that  such  a  withholding  or  withdrawal  of 
life-sustaining  procedures  shall  not  constitute  a  suicide  nor  impair  or 
invalidate  life  insurance,  and  the  bill  would  specify  that  the  making 
of  such  a  directive  shall  not  restrict,  inhibit,  or  impair  the  sale,  pro- 
curement, or  issuance  of  life  insurance  or  modify  existing  life  insur- 
ance. The  bill  would  provide  that  health  insurance  carriers,  as 
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prescribed,  could  not  require  execution  of  a  directive  as  a  condition 
for  being  insured  for,  or  receiving,  health  care  services. 

The  bill  would  make  it  a  misdemeanor  to  willfully  conceal,  cancel, 
deface,  obliterate,  or  damage  the  directive  of  another  without  the 
declarant's  consent.  Any  person,  not  justified  or  excused  by  law,  who 
falsifies  or  forges  the  directive  of  another  or  willfully  conceals  or 
withholds  personal  knowledge  of  a  prescribed  revocation  with  the 
intent  to  cause  a  withholding  or  withdrawal  of  life-sustaining  proce- 
dures contrary  to  the  wishes  of  the  declarant  and  thereby  causes 
life-sustaining  procedures  to  be  withheld  or  withdrawn,  and  death  to 
thereby  be  hastened,  would  be  subject  to  prosecution  for  unlawful 
homicide. 

This  bill  would  also  provide  that,  notwithstanding  Section  2231  of 
the  Revenue  and  Taxation  Code,  there  shall  be  no  reimbursement 
nor  appropriation  made  by  this  bill  for  a  specified  reason. 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.  Chapter  3.9  (commencing  with  Section  7185)  is  added 
to  Part  1  of  Division  7  of  the  Health  and  Safety  Code,  to  read : 

Chapter  3.9.  Natural  Death  Act 

7185.  This  act  shall  be  known  and  may  be  cited  as  the  Natural 
Death  Act. 

7186.  The  Legislature  finds  that  adult  persons  have  the  funda- 
mental right  to  control  the  decisions  relating  to  the  rendering  of  their 
own  medical  care,  including  the  decision  to  have  life-sustaining  pro- 
cedures withheld  or  withdrawn  in  instances  of  a  terminal  condition. 

The  Legislature  further  finds  that  modern  medical  technology  has 
made  possible  the  artificial  prolongation  of  human  life  beyond  nat- 
ural limits. 

The  Legislature  further  finds  that,  in  the  interest  of  protecting 
individual  autonomy,  such  prolongation  of  life  for  persons  with  a 
terminal  condition  may  cause  loss  of  patient  dignity  and  unnecessary 
pain  and  suffering,  while  providing  nothing  medically  necessary  or 
beneficial  to  the  patient. 

The  Legislature  further  finds  that  there  exists  considerable  uncer- 
tainty in  the  medical  and  legal  professions  as  to  the  legality  of  termi- 
nating the  use  or  application  of  life-sustaining  procedures  where  the 
patient  has  voluntarily  and  in  sound  mind  evidenced  a  desire  that  such 
procedures  be  withheld  or  withdrawn. 

In  recognition  of  the  dignity  and  privacy  which  patients  have  a 
right  to  expect,  the  Legislature  hereby  declares  that  the  laws  of  the 
State  of  California  shall  recognize  the  right  of  an  adult  person  to 
make  a  written  directive  instructing  his  physician  to  withhold  or 
withdraw  life-sustaining  procedures  in  the  event  of  a  terminal 
condition. 

7187.  The  following  definitions  shall  govern  the  construction  of 
this  chapter : 

(a)  "Attending  physician"  means  the  physician  selected  by,  or  as- 
signed to,  the  patient  who  has  primary  responsibility  for  the  treat- 
ment and  care  of  the  patient. 

(b)  "Directive"  means  a  written  document  voluntarily  executed  by 
the  declarant  in  accordance  with  the  requirements  of  Section  7188. 
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The  directive,  or  a  copy  of  the  directive,  shall  be  made  part  of  the 
patient's  medical  records. 

(c)  "Life-sustaining  procedure''  means  any  medical  procedure  or 
intervention  which  utilizes  mechanical  or  other  artificial  means  to 
sustain,  restore,  or  supplant  a  vital  function,  which,  when  applied  to 
a  qualified  patient,  would  serve  only  to  artificially  prolong  the 
moment  of  death  and  where,  in  the  judgment  of  the  attending  physi- 
cian, death  is  imminent  whether  or  not  such  procedures  are  utilized. 
"Life-sustaining  procedure"  shall  not  include  the  administration  of 
medication  or  the  performance  of  any  medical  procedure  deemed 
necessary  to  alleviate  pain. 

(d)  "Physician"  means  a  physician  and  surgeon  licensed  by  the 
Board  of  Medical  Quality  Assurance  or  the  Board  of  Osteopathic 
Examiners. 

(e)  "Qualified  patient"  means  a  patient  diagnosed  and  certified  in 
writing  to  be  afflicted  with  a  terminal  condition  by  two  physicians, 
one  of  whom  shall  be  the  attending  physician,  who  have  personally 
examined  the  patient. 

(f )  "Terminal  condition"  means  an  incurable  condition  caused  by 
injury,  disease,  or  illness,  which,  regardless  of  the  application  of  life- 
sustaining  procedures,  would,  within  reasonable  medical  judgment, 
produce  death,  and  where  the  application  of  life-sustaining  procedures 
serve  only  to  postpone  the  moment  of  death  of  the  patient. 

7188.  Any  adult  person  may  execute  a  directive  directing  the  with- 
holding or  withdrawal  of  life-sustaining  procedures  in  a  terminal  con- 
dition. The  directive  shall  be  signed  by  the  declarant  in  the  presence 
of  two  witnesses  not  related  to  the  declarant  by  blood  or  marriage  and 
who  would  not  be  entitled  to  any  portion  of  the  estate  of  the  declarant 
upon  his  decease  under  any  will  of  the  declarant  or  codicil  thereto 
then  existing  or,  at  the  time  of  the  directive,  by  operation  of  law  then 
existing.  In  addition,  a  witness  to  a  directive  shall  not  be  the  attending 
physician,  an  employee  of  the  attending  physician  or  a  health  facility 
in  which  the  declarant  is  a  patient,  or  any  person  who  has  a  claim 
against  anv  portion  of  the  estate  of  the  declarant  upon  his  decease  at 
the  time  of  the  execution  of  the  directive.  The  directive  shall  be  in  the 
following  form : 

DIRECTIVE  TO  PHYSICIANS 

Directive  made  this  day  of  (month,  year). 

T  ,  being  of  sound  mind,  willfully,  and  voluntarily  make 

known  my  desire  that  my  life  shall  not  be  artificially  prolonged  under 
the  circumstances  set  forth  b^low,  do  hereby  declare  : 

1.  If  at  any  time  I  should  have  an  incurable  injury,  disease,  or  ill- 
ness certified  to  be  a  terminal  condition  by  two  physicians,  and  where 
the  application  of  life-sustaining  procedures  would  serve  only  to  arti- 
ficially prolong  the  moment  of  my  death  and  where  my  physician  deter- 
mines that  my  death  is  imminent  whether  or  not  life-sustaining 
procedures  are  utilized,  I  direct  that  such  procedures  be  withheld  or 
withdrawn,  and  that  I  be  permitted  to  die  naturally. 

2.  In  the  absence  of  my  ability  to  <iive  directions  regarding  the  use 
of  such  life-sustaining  procedures,  it  is  my  intention  that  this  directive 
shall  be  honored  by  my  family  and  physician  (s)  as  the  final  expression 
of  my  legal  right  to  refuse  medical  or  surgical  treatment  and  accept 
the  consequences  from  such  refusal. 
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3.  If  I  have  been  diagnosed  as  pregnant  and  that  diagnosis  is  known 
to  my  physician,  this  directive  shall  have  no  force  or  effect  during  the 
course  of  my  pregnancy. 

4.  I  have  been  diagnosed  and  notified  at  least  14  days  ago  as  having 

a  terminal  condition  by  ,  M.D.,  whose  address  is  , 

and  whose  telephone  number  is  I  understand  that  if  I  have 

not  filled  in  the  physician's  name  and  address,  it  shall  be  presumed 
that  I  did  not  have  a  terminal  condition  when  I  made  out  this  directive. 

5.  This  directive  shall  have  no  force  or  effect  five  years  from  the 
date  filled  in  above. 

6.  I  understand  the  full  import  of  this  directive  and  I  am  emo- 
tionally and  mentally  competent  to  make  this  directive. 

Signed  

City,  County  and  State  of  Residence  

The  declarant  has  been  personally  known  to  me  and  I  believe  him 
or  her  to  be  of  sound  mind. 

Witness  

Witness  

7188.5.  A  directive  shall  have  no  force  or  effect  if  the  declarant 
is  a  patient  in  a  skilled  nursing  facility  as  defined  in  subdivision  (c) 
of  Section  1250  at  the  time  the  directive  is  executed  unless  one  of  the 
two  witnesses  to  the  directive  is  a  patient  advocate  or  ombudsman 
as  may  be  designated  by  the  State  Department  of  Aging  for  this 
purpose  pursuant  to  any  other  applicable  provision  of  law.  The 
patient  advocate  or  ombudsman  shall  have  the  same  qualifications  as 
a  witness  under  Section  7188. 

The  intent  of  this  section  is  to  recognize  that  some  patients  in 
skilled  nursing  facilities  may  be  so  insulated  from  a  voluntary 
decisionmaking  role,  by  virtue  of  the  custodial  nature  of  their  care, 
as  to  require  special  assurance  that  they  are  capable  of  willfully  and 
voluntarily  executing  a  directive. 

7189.  (a)  A  directive  may  be  revoked  at  any  time  by  the 
declarant,  without  regard  to  his  mental  state  or  competency,  by  any 
of  the  following  methods. 

(1)  By  being  canceled,  defaced,  obliterated,  or  burnt,  torn,  or 
otherwise  destroyed  by  the  declarant  or  by  some  person  in  his  pres- 
ence and  by  his  direction. 

(2)  By  a  written  revocation  of  the  declarant  expressing  his  intent 
to  revoke,  signed  and  dated  by  the  declarant.  Such  revocation  shall 
become  effective  only  upon  communication  to  the  attending  physician 
by  the  declarant  or  by  a  person  acting  on  behalf  of  the  declarant. 
The  attending  physician  shall  record  in  the  patient's  medical  record 
the  time  and  date  when  he  received  notification  of  the  written 
revocation. 

(3)  By  a  verbal  expression  by  the  declarant  of  his  intent  to  revoke 
the  directive.  Such  revocation  shall  become  effective  only  upon 
communication  to  the  attending  physician  by  the  declarant  or  by  a 
person  acting  on  behalf  of  the  declarant.  The  attending  physician 
shall  record  in  the  patient's  medical  record  the  time,  date,  and  place 
of  the  revocation  and  the  time,  date,  and  place,  if  different,  of  when 
he  received  notification  of  the  revocation. 

(b)  There  shall  be  no  criminal  or  civil  liability  on  the  part  of  any 
person  for  failure  to  act  upon  a  revocation  made  pursuant  to  this 
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section  unless  that  person  has  actual  knowledge  of  the  revocation. 

7189.5.  A  directive  shall  be  effective  for  five  years  from  the  date 
of  execution  thereof  unless  sooner  revoked  in  a  manner  prescribed 
in  Section  7189.  Nothing  in  this  chapter  shall  be  construed  to  prevent 
a  declarant  from  reexecuting  a  directive  at  any  time  in  accordance 
with  the  formalities  of  Section  7188,  including  reexecution  sub- 
sequent to  a  diagnosis  of  a  terminal  condition.  If  the  declarant  has 
executed  more  than  one  directive,  such  time  shall  be  determined 
from  the  date  of  execution  of  the  last  directive  known  to  the  at- 
tending physician.  If  the  declarant  becomes  comatose  or  is  rendered 
incapable  of  communicating  with  the  attending  physician,  the  di- 
rective shall  remain  in  effect  for  the  duration  of  the  comatose  condi- 
tion or  until  such  time  as  the  declarant's  condition  renders  him  oi- 
lier able  to  communicate  with  the  attending  physician. 

7190.  No  physician  or  health  facility  which,  acting  in  accordance 
with  the  requirements  of  this  chapter,  causes  the  withholding  or 
withdrawal  of  life-sustaining  procedures  from  a  qualified  patient, 
shall  be  subject  to  civil  liability  therefrom.  No  licensed  health  pro- 
fessional, acting  under  the  direction  of  a  physician,  who  participates 
in  the  withholding  or  withdrawal  of  life-sustaining  procedures  in 
accordance  with  the  provisions  of  this  chapter  shall  be  subject  to  any 
civil  liability.  No  physician,  or  licensed  health  professional  acting 
under  the  direction  of  a  physician,  who  participates  in  the  withhold- 
ing or  withdrawal  of  life-sustaining  procedures  in  accordance  with 
the  provisions  of  this  chapter  shall  be  guilty  of  any  criminal  act  or 
of  unprofessional  conduct. 

7191.  (a)  Prior  to  effecting  a  withholding  or  withdrawal  of  life- 
sustaining  procedures  from  a  qualified  patient  pursuant  to  the  direc- 
tive, the  attending  physician  shall  determine  that  the  directive  com- 
plies with  Section  7188,  and,  if  the  patient  is  mentally  competent, 
that  the  directive  and  all  steps  proposed  by  the  attending  physician 
to  be  undertaken  are  in  accord  with  the  desires  of  the  qualified  patient. 

(b)  If  the  declarant  was  a  qualified  patient  at  least  14  days  prior 
to  executing  or  reexecuting  the  directive,  the  directive  shall  be 
conclusively  presumed,  unless  revoked,  to  be  the  directions  of  the 
patient  regarding  the  withholding:  or  withdrawal  of  life-sustaining 
procedures.  No  physician,  and  no  licensed  health  professional  acting 
under  the  direction  of  a  physician,  shall  be  criminally  or  civillv  liable 
for  failing  to  effectuate  the  directive  of  the  qualified  patient  pursuant 
to  this  subdivision.  A  failure  by  a  physician  to  effectuate  the  directive 
of  a  qualified  patient  pursuant  to  this  division  shall  constitute 
unprofessional  conduct  if  the  physician  refuses  to  make  the  necessary 
arrangements,  or  fails  to  take  the  necessary  steps,  to  effect  the 
transfer  of  the  qualified  patient  to  another  physician  who  will  ef- 
fectuate the  directive  of  the  qualified  patient. 

(c)  Tf  the  declarant  becomes  a  qualified  patient  subsequent  to 
executing  the  directive,  and  has  not  subsequently;  reexecuted  the 
directive,  the  attending  physician  may  give  weight  to  the  directive 
as  evidence  of  the  patient's  directions  regarding-  the  withholding  or 
withdrawal  of  life-sustaining  procedures  and  may  consider  other 
factor's,  such  as  information  from  the  affected  family  or  the  nature  of 
the  natient's  illness,  injury,  or  disease,  in  determining  whether  the 
totality  of  circumstances  known  to  the  attending  physician  justify 
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effectuating  the  directive.  No  physician,  and  no  licensed  health  pro- 
fessional acting  under  the  direction  of  a  physician,  shall  be  criminally 
or  civilly  liable  for  failing  to  effectuate  the  directive  of  the  qualified 
patient  pursuant  to  this  subdivision. 

7192.  (a)  The  withholding  or  withdrawal  of  life-sustaining 
procedures  from  a  qualified  patient  in  accordance  with  the  provisions 
of  this  chapter  shall  not,  for  any  purpose,  constitute  a  suicide. 

(b)  The  making  of  a  directive  pursuant  to  Section  7188  shall  not 
restrict,  inhibit,  or  impair  in  any  manner  the  sale,  procurement,  or 
issuance  of  any  policy  of  life  insurance,  nor  shall  it  be  deemed  to 
modify  the  terms  of  an  existing  policy  of  life  insurance.  No  policy  of 
life  insurance  shall  be  legally  impaired  or  invalidated  in  any  manner 
by  the  withholding  or  withdrawal  of  life-sustaining  procedures  from 
an  insured  qualified  patient,  notwithstanding  any  term  of  the  policy 
to  the  contrary. 

(c)  No  physician,  health  facility,  or  other  health  provider,  and  no 
health  care  service  plan,  insurer  issuing  disability  insurance,  self- 
insured  employee  welfare  benefit  plan,  or  nonprofit  hospital  service 
plan,  shall  require  any  person  to  execute  a  directive  as  a  condition 
for  being  insured  for,  or  receiving,  health  care  services. 

7193.  Nothing  in  this  chapter  shall  impair  or  supersede  any  legal 
right  or  legal  responsibility  which  any  person  may  have  to  effect  the 
withholding  or  withdrawal  of  life-sustaining  procedures  in  any  law- 
ful manner.  In  such  respect  the  provisions  of  this  chapter  are 
cumulative. 

7194.  Any  person  who  willfully  conceals,  cancels,  defaces, 
obliterates,  or  damages  the  directive  of  another  without  such  declar- 
ant's consent  shall  be  guilty  of  a  misdemeanor.  Any  person  who, 
except  where  justified  or  excused  by  law,  falsifies  or  forges  the  di- 
rective of  another,  or  willfully  conceals  or  withholds  personal  knowl- 
edge of  a  revocation  as  provided  in  Section  7189,  with  the  intent  to 
cause  a  withholding  or  withdrawal  of  life-sustaining  procedures 
contrary  to  the  wishes  of  the  declarant,  and  thereby,  because  of  any 
such  act,  directly  causes  life-sustaining  procedures  to  be  withheld 
or  withdrawn  and  death  to  thereby  be  hastened,  shall  be  subject  to 
prosecution  for  unlawful  homicide  as  provided  in  Chapter  1  (com- 
mencing with  Section  187)  of  Title  8  of  Part  1  of  the  Penal  Code. 

7195.  Nothing  in  this  chapter  shall  be  construed  to  condone, 
authorize,  or  approve  mercy  killing,  or  to  permit  any  affirmative  or 
deliberate  act  or  omission  to  end  life  other  than  to  permit  the  natural 
process  of  dving  as  provided  iu  this  chapter. 

Sec.  2.  If  anv  provision  of  this  act  or  the  application  thereof  to 
anv  person  or  circumstances  is  held  invalid,  such  invalidity  shall  not 
affect  other  provisions  or  applications  of  the  act  which  can  be  given 
effect  without  the  invalid  provision  or  application,  and  to  this  end  the 
provisions  of  this  act  are  severable. 

Sec.  3.  Notwithstanding  Section  2231  of  the  Revenue  and  Taxa- 
tion Code,  there  will  be  no  reimbursement  pursuant  to  this  section 
nor  shall  there  be  any  appropriation  made  by  this  act  because  the 
Legislature,  recognizes  that  during  any  legislative  session  a  variety  of 
changes  to  laws  relating  to  crimes  and  infractions  may  cause  both 
increased  arid  decreased  costs  to  local  government  entities  and  school 
districts  which,  in  the  aggregate,  do  not  result  in  significant  identi- 
fiable cost  changes. 
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